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Mr Justice Warren

Introductory Observations

A.

This application has come on in the Long Vacatisraamatter of urgency. | have
needed to digest a mass of written material, inolypc¢ase summaries and written
opening and closing cases running to several hdngeges, as well as witness
statements (excluding exhibits running to someiB§-binders) of over 1000 pages.
It is impossible for me, in the time available toiter this judgment, to review the
evidence in the detail which | would ordinarily Wwigo do in arriving at, and
expressing, my conclusions. The fact that | dodwtso does not mean that | have
ignored it — although it would be a pretence atfgmtion to say that | had not
overlooked anything. | should say that, in orderspeed production, | have taken
large parts of the narrative virtually verbatim ieasly from an agreed statements of
facts and from the witness statements of Mr Walkog Mr Roome where | am able
to accept what they say as correct.

Accordingly, except in relation to a very few ewgnit state my conclusions of fact
without setting out the detail of the competingrigte. Statements of fact are to be
taken, except where otherwise expressly qualifeexi,my findings. My findings
necessarily entail acceptance or rejection of anetfzer of the inconsistent evidence
from different witnesses.

Similarly, it has been impossible to deal with d@stantial number of submissions
made. | have read, and re-read, opening and glasititen submissions from all

parties. The fact that | have not expressly dedh @ point, and | am afraid there are
very many of them which | have not dealt with, does, again, mean that | have
ignored it although it would, again, be a preteat@erfection to say that | had not
overlooked any. | hope, however, that | have cedell the major submissions.

| shall start with a very brief review of the nauof the application and of the
background and the major events so that the reamheing afresh to the case can see
in broad terms what it is about. | shall then addrthe areas of law which have been
debated before me, then set out in detail the faaotsmy findings, before expressing
my conclusions.

Introduction

1.

| have before me applications by the Applicants wiek the following relief:

a. Pursuant to section 6 IA 1986, the revocation @psuasion on such terms as the
court thinks fit of the approval given by creditorseetings held on 31 March
2005 of the CVAs in respect of EGO BV and EH3 oa trounds that those
CVAs are unfairly prejudicial to the interests bé&tApplicants and that there were
material irregularities at or in relation to theetiags approving the CVAs.

b. Pursuant to paragraphs 74 and/or 88 of Schedul® BA 1986, the removal of
Mr Wallace and Mr O’Connell as the joint administra of EGO BV and, under
paragraphs 90 and 91 of Schedule Bl to IA 1986, apgointment of new
administrators of EGO BV.
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2.

3.

c. Pursuant to sections 108 and 171 of IA 1986, theov@l of Mr Tucker and Mr
Spratt as the joint liquidators of EH3 and, undection 108 of IA 1986, the
appointment of new liquidators of EH3.

EGO BV and EHS3 are part of a large group of comgsgrihe ultimate parent of which is
TXU Corp, a Texan corporation. For the purposethefpresent case, | am concerned
with the TXUEL Europe group, the structure of whiappears from the following
diagram:

TXU Europe Ltd (“TXUEL")

I

[ a0%

TXU Eastern T¥L Eastem N =
Finance (A} Lid Finance (B) Lid T Finance (No.2) Lid (Finco )
50% 8%
TXU Acquisitions Limited
THU Eastern Funding Company (“EFC") ("TXUAC™)
The Energy Group Ltd Energy Holdings (Mo, 3) Ltd
('TEG") ["EH3"}
| | |
Energy Group Holdings BY Energy Holdings (No. 4) Ltd
Energy Group Overseas BV Energy Heldings (Mo, 5) Ltd

Above-the-line

— — — — | TXU Europe Groupplc (TXUEG") - — — — — — — — — — — — — — — — — — — — —

Below-the-line

Energy (UK} Holdings Ltd

TXU Eurcpe Energy Trading —
Limited ['EET’) Energy Holdings (No. &) Ltd

Eastern Electricity Holdings Lid

[

5% 25%

TXU UK Lid ("TXU UK™)

It will be seen that there is a line passing thfodgKUEG. The expressions (which |
adopt) for above the line and below the line are&.ANhd BTL. TXUEG itself is included
as a BTL company. Broadly speaking, the BTL congmare the operating companies
(carrying out the electricity and other power gatien, retailing, trading, marketing,
delivery and other energy related activities conelddy the group) whereas the ATL
companies are holding companies (whose principgaligcwas the provision of finance
to the operating companies). The BTL companie® hiswthe evidence, sometimes been
referred to as the Operating Companies and the édrhpanies have sometimes been
referred to as the Holding Companies. On occadioss those expressions too.
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4. The Respondents are, and have at all material tmes, partners in the well-known firm
KPMG. Mr Wallace and Mr Tucker are joint admingbtrs of TXUEL, TEG and
TXUAC. They are joint administrators of TXUEG tdger with Mr Bloom and Mr
Bailey of the equally well-known firm E&Y. Mr Blan and Mr Bailey are also joint
administrators of TXU UK together with Mr Chris Hugs of THM. The appointments
of these individuals other than Mr Hughes took elao 19 November 2002; Mr Hughes
was appointed on 11 March 2004. Mr Tucker is alegether with Mr Spratt, a joint
liquidator of EH3 both having been appointed ateditors’ meeting on 8 January 2003.
Mr Wallace is also, together with Mr O’Connell, @rjt administrator of EGO BV both
having been appointed on 20 November 2003. Itwilh in due course in more detail to
the making of those appointments.

5. The financial structure of the group is complext ti#is stage, | simply note the principal
creditors of the group in November 2002.

External creditors
6. First, the main external group facilities/creditarsre as follows:

a. The bank lenders:

i. a £900 million Revolving Credit Facility for TXUElarranged by
Barclays, JPMorgan plc, Salomon Brothers Intermati®imited and RBS
dated 19 November 2001 (th&CF Facility” giving rise to the RCF
Debt” owed to “theRCF Banks’);

ii. a £126 million Credit Facility for TXUEG arrangedy bRBS and
Bayerische Landesbank Girozentrale, London Bramtbdd20 June 2001,

ii. a US$174.4 million Credit Facility for Eastern Gpo&inance Limited
arranged by Bayerische Hypo-und Vereinsbank Akgsetischatft,
London Branch, and Bayerische Landesbank GirozZenttandon Branch
dated 13 March 2002. This facility was guaranteed XUEL; and

iv. a US$220 million Letter of Credit and ReimbursemeXgreement
between Eastern Group Finance Limited (as accquanrty), TXUEG (as
guarantor) and Bayerische Landesbank Girozentisde, York Branch as
issuing bank, Bayerische Landesbank Girozentratmdbn Branch and
KBC Bank NV, London Branch as arrangers and KBCKBEN as agent
dated 16 June 2002 (together with (c), thiéd*Banks ).

the lenders together being called theriding Bank Syndicates.

b. Bondholders (“EFC Bondholders”) of approximately.Ebillion of bonds (“EFC
Bonds”) issued by EFC (about £1.377 billion outdiag at 19 November 2002).
The EFC Bonds were guaranteed by TXUEL. Furthes,droceeds of the EFC
Bonds were lent to TXUEL. Accordingly, the EFC Bigngive rise to several
rights — the EFC Bondholders having direct claimaiast EFC (primary liability)
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7.

and TXUEL (guarantee liability) with EFC itself hag a debt owing by TXUEL
equal to the proceeds of the bonds on-lent to TXUEL

c. Bondholders (“EGO BV Bondholders”) of US$500 mifli@f bonds (“EGO BV
Bonds”) issued by EGO BV (about £330 million outsting at 19 November
2002). The EGO BV bonds too were guaranteed by EIXU They were also
guaranteed by EH3. TXUEL also gave an indemnitiZit8 in respect of EH3’s
own guarantee. The Applicants held between theoutah7.4% of the EGO
Bonds, the majority being held by holders of RChBeand EFC Bonds.

| should say something more about these differertitors. It is central to the
Applicants’ case that they stand in a unique pasjttheir only interest being as EGO BV
Bondholders excluding what Mr Roome describes asnainal holding by Unum of EFC
Bonds. In contrast, they say, other creditordhalle significant interests as creditors of
other companies and that it is in their interestsee as much value as possible finding its
way to TXUEL rather than to EGO BV. They say tha way in which various issues
have been determined in the various CVAs has shi¥@ue from EGO BV and is
unfairly prejudicial to them. | make two obsereai$ at this stage. First, the assertion is
not correct in relation to AEGON, whose economiteliasts in respect of certain of its
funds were aligned with those of the Applicantec@dly, it is not correct to assume that
it is in the economic interests of all other finmhccreditors to see value shifted to
TXUEL. It is true that EGO BV’s estate may be im&sed if TXUEL receives less; but
that increase only arises because of larger pagmgntthe line from TXUEG. Those
payments do nogo to EGO BV but are shared between all of TXUEG#&ditors above
the line. It is in fact the case that it is in #®@nomic interests of some other financial
creditors to increase the amounts flowing from TX@&J® the Conduit Companies rather
than to TXUEL.

Secondly, as to the main external BTL creditors] Eaded electricity and gas in the UK
and had entered into a number of long-term stredtypower purchase agreements with
third party companies that owned generating faeditin the UK. Under these

arrangements EET received the output of thoseitiasii These deals were mostly
guaranteed in part by TXUEG and are referred toP&As”. The PPAs were entered
into at a time when the industry was forecastingreased demand. In fact, they had
become a considerable burden such that EET hadaseignificant third party contracts

which required EET to purchase electricity at updmuble the open market price,
severely affecting the profits and cash flow of th¥U Europe Group. The PPA

Creditors’ claims were in excess of £2 billion,haligh, as will be seen, those claims
were settled for a sum in the region of £1.2 hillio

The majority of the TXU Europe group’s assets weedd below the line in the BTL

companies. It can be seen from the group struchagram that TXUEG was the holding
company for all the other BTL companies. There wk® a complex web of inter-
company indebtedness. The vast majority of thaevaf the BTL companies to the ATL
companies was dependent on (a) the equity investrmrenTXUEG and (b) the

indebtedness of TXUEG to three ATL companies — THRUAC and EH3 whose

respective debts in November 2002 were in the ocofldd82 million, £161 million and

£177 million. A fourth, smaller, inter-company di@r known as the TEG Head Office
was also a creditor of TXUEG but can, for all preadt purposes, be ignored. TEG,
TXUAC and EH3 are together referred to as “the @oandompanies”.



THE HONOURABLE MR JUSTICE WARREN Sisu Capital Fund Ltd & Ors v Tucker & Ors
Approved Judgment

Committee Creditors

10.Following the commencement of the administratidhg, meetings of the creditors of
TXUEL, TXUAC and TEG pursuant to section 23 of I128b6 were convened to take
place on 8 January 2003. One of the purposes daf ek the meetings was to elect
creditors’ committees and, in the preceding dayBMKs had been discussing their
composition with the Bondholder Committee, Barclaysl JPMorgan. It is to be noted
that the powers of a creditors’ committee are Vienjted; it has no power to veto actions
by the administrators and there is no requiremenit§ consent to the exercise by the
administrators of their powers.

11.Creditors’ committees are required to have frone¢hto five members. KPMG had a
number of candidates for each of the committeesh(e&the members of the Bondholder
Committee, Barclays and JPMorgan), and some additicandidates (TXUAC loan
noteholders) for the TXUAC committee. KPMG madel@ar that they intended to treat
all of these candidates equally in terms of prawisof information and permission to
attend creditors’ committee meetings.  Given nuoariconstraints on formal
membership, this would require that those who coualtlbe members of the committees
would be “observers”.

12.Mr Wallace does not recall the composition of thenmittees being an issue amongst the
candidates at this stage. It did, however, becam&ssue subsequently, when EGO BV
went into administration, as | explain later.

13.The committees were proposed and formally constitass follows:

a. TXUEL: Unum, SISU, Appaloosa, JPMorgan and Barclagsmembers, with
AEGON and Citigroup as observers.

b. TXUAC (whose creditors were largely other group pamies in respect of inter-
company balances): John Pattisson (a retired exeatitector of Hanson plc and
a TXUAC loan note holder) Mr Pattisson”), Finco No. 2 (represented by
Unum), Global Energy Finance LLC (represented it 8land EH4 (represented
by Appaloosa) as members, with no observers. ¥t beathat JPMorgan was an
observer to this committee but nothing turns on. tha

c. TEG (whose creditors were also largely other gromppanies in respect of inter-
company balances): EH5 (represented by Unum), En&wgsources Limited
(represented by SISU) and EGO BV (represented lpakypsa) as members. It
may also be that AEGON and Citigroup were obserterthis committee but
again nothing turns on that.

The creditors on these committees (and subsequtrglyiquidation committee of
EH3) have been referred to by the Respondents amfitee Creditors and | will
adopt the same phrase.

Outline of relevant major events

14.By October 2002, it had become apparent that the BX¥rope group was facing serious
financial problems. The directors of the TXU Ewrogroup had been sufficiently
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concerned that they retained E&Y and solicitorstidget Smith, to advise them on their
options and duties. In early October 2002, thelitrating of TXUEL was downgraded
by various agencies to the lowest category of iment grade and placed on credit
watch.

15.The financial concerns were brought to a head wbanl4 October 2002, TXU Corp
publicly announced that it had resolved not to makg further capital contributions to
the TXU Europe group. In light of this announcemdme credit ratings of TXUEL and
its subsidiaries were downgraded by Moody’s Inves&ervice and Standard & Poor’s to
below investment grade. Maintaining an investnggatie credit rating was critical to the
TXU Europe group, as many of its major contractd Anancing agreements contained
“ratings trigger” clauses which required (or gawigterparties or creditors the option to
require) the posting of credit or cash collatel,the repayment of indebtedness, if
TXUEL's rating descended below investment gradechScontingent obligations totalled
many hundreds of millions of pounds. TXU Corp’duee to provide capital and the
resulting credit rating downgrade therefore exaaterdhthe TXU Europe group’s liquidity
crisis.

16. At or around the same time, many of the Financiad@ors of the TXU Europe group
retained their own advisers to advise them as & thptions and to liaise with the
companies and their advisers to obtain the infaonahey required in order to determine
whether they could continue to support the groApdrew Wilkinson of Cadwalader and
Houlihan Lokey were retained as legal and finane@dVisers respectively to advise a
committee of bondholders (th&6ndholder Committe€’). Mr. Segal, together with Mr
Florent, of A&O and KPMG (principally Mr Wallace driMr. Tucker) were retained by
an informal steering committee of lending banke (fBank Steering Committeg), the
assignment coming to be called “Project Lundy”.

17.The Bondholder Committee consisted of represematiof AEGON, Appaloosa,
Citigroup, M&G, SISU and Unum. They were all eitlee both EFC Bondholders and
EGO BV Bondholders.

18.The Bank Steering Committee consisted of Barcldiviorgan, RBS, KBC Bank NV
and Bayerische Landesbank, representing four Ignsiymdicates with claims at various
companies in the TXU Europe group.

19.The parties for whom KPMG and A&O acted prior ta tadministrations had, it is
therefore apparent, interests throughout the TXtbp® group, including TXUEG. Their
interests were not simply those as creditors of EXU Although the Bank Steering
Committee included the RCF Banks, it also includéter institutions.

The £67 million payments

20. At this point, | wish to identify the background tme of the issues about which the
Applicants complain and which is referred to #®e“£67 million” issue.

21.Between 11 and 18 October 2002, certain curren@psvbelonging to TXUEL, which
were “in the money” to the tune of approximately7fi@illion, were cashed in. There
were three encashments: Credit Lyonnais swaps 5f560,000 on 11 October 2002;
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Merrill Lynch and UBS swaps of £17,032,620 on 1@dber 2002; and UBS swaps of
£5,359,865 on 18 October 2002.

22.However, instead of being held at TXUEL or its sdiasy for the benefit of TXUEL'’s
creditors, these Swap Proceeds fell prey to cagtegivg arrangements that operated
throughout the TXU Europe group. Pursuant to tleessngements, all group companies’
credit balances (or at least those of many grouppemies including TXUEL) were
regularly swept (via the accounts of intermedianyup companies) pursuant to standing
instructions to one or more bank accounts in tmeenaf TXUEG, one of the functions of
which was to act as the group’s treasury compadrhe transfers of the three encashments
(less a deduction of about £360,000 from the &stashment) took place respectively on
14 October, 17 October and 22 October 2002. Thesewransferred to accounts of
TXUEG via intermediate subsidiaries (Finco 2 and TXUAC) tppart the liquidity of
the BTL companies.

23.The bank creditors of TXUEL were, unsurprisinglgry concerned about the transfer of
these funds from TXUEL to TXUEG and onward to otB&L companies at a time when
the impending administration of TXUEL must havebeecognised by its directors. The
banks insisted on their return to TXUEL. Part o @hctual monies involved were not,
however, identifiable by this stage, having pasgbhtbugh overdrawn accounts,
equivalent sums finding their way in large parEtT and TXU UK.

24.However, before the final payment had been madeTKYEL, it appears that an
agreement may have been made under which furtheresiavere to be lent by TXUEG
to EET and TXU UK to stabilise their businesses.sdems that TXUEL consented to
such loans but that it was agreed between TXUELJE®, TXU UK and EET that the
monies would be repaid, effectively back up theirthaut of the proceeds of the sale of
the TXU UK business.

25.The relevant sale was a sale to Powergen, whick ptece on 21 October 2002. It
appears that the £67m was about to be paid up tdELXwhen the solicitors, Herbert
Smith, acting for TXUEG and TXU UK and their respee boards of directors, advised
that such payment should not be made. On 19 Noge@Q02, £67m out of the proceeds
of the sale to Powergen was placed in escrow ibéteiSmith’s client account pending
determination of the ownership of the £67m swapsgeds.

26.Returning to the brief narrative, the directorsTUEL and other companies decided
that certain members of the TXU Europe group shdwddput into administration.
Although the financial creditors did not wish thés happen, administration orders were
made on 19 November 2002 in relation to TXUEL, THXUAC, TXUEG, EET and
TXU UK, with the appointment of joint administrasoms set out at [4] above. The
purposes for which the Administration Order dat@dNbvember 2002 of TXUEG was
made were to achieve the approval of a voluntaigngement under Part 1 of IA 1986 or
the sanctioning of a scheme of arrangement undéioeet25 of the Companies Act 1985
and/or a more advantageous realisation of TXUEG&® than would be effected on a
winding up. | shall deal in more detail later wittie appointments and the conflicts
involved. | do note, however, that the companidsctv were subject to these first
administrations included, above the line, what hagen described as “spine” companies
— in other words, the chain of companies down flOXUEL to TXUEG. Neither EH3
nor EGO BV were part of that spine and fell to lkaltdwith later.
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27.1t was envisaged that there would be a Memorandubinderstanding dealing with the
respective roles of the KPMG and E&Y administratorsSTXUEG. This was, in the
event, signed by Messrs Wallace, Tucker, Bloom Baiky and approved by the Court
(Blackburne J) on 27 November 2002 without a hegarin

28.In relation to EH3, it had become clear that some sf insolvency process would be
necessary, be it administration or liquidation comel with a scheme of arrangement or a
CVA. Liquidation was decided upon for tax reasamsich | will in due course explain.
A members’ resolution to wind up EH3 was duly pdsse 30 December 2002.

29. At the 30 December 2002 meeting when it was resloteevind up EH3, Mr Spratt and
Mr Treharne, partners in KPMG, were appointed joquidators.

30.0n 8 January 2003, there was a creditors’ meetingH8. Mr Spratt and Mr Tucker
were appointed joint liquidators (Mr Tucker replagi rather than being appointed in
addition to, Mr Treharne).

31.0n 28 March 2003, the Court approved certain goligprotocols by the erection of
information barriers within A&O and Cadwalader: baif these firms were acting for
Messrs Wallace and Tucker in relation to varioyseats of their administrations but also
acted for certain external creditors of the TXU d&pe group. These barriers were clearly
considered by the court to be adequate to dealthtltonflicts of interest which existed.
Although they are not directly relevant to the esbefore me, they indicate a willingness
to accept that some, at least, of the conflictsthe present case were capable of

managementather than elimination.

32.Eventually, it was decided that EGO BV would needyb into some sort of insolvency
process. Notwithstanding their continuing prtagens about conflict of interest,
Bingham reluctantly, and on the basis of what a@s tknown to and understood by them
and their clients, agreed to the appointment of KPpértners as administrators but only
on the basis that the issue might need to be tegifater due to conflicts, communicating
that agreement by an email dated 30 September 2@3.20 November 2003, Mr
Wallace and Mr O’Connell were appointed joint adistimtors. They remained, and
remain, the only joint administrators notwithstamgli the Applicants’ subsequent

complaints.

33.0n 18 February 2004, the creditors’ committee wasoated to EGO BV. Bingham and
their clients had been greatly exercised by thestitotion of this committee. It
eventually comprised representatives of SISU, Un@itigroup and AEGON. This gave
SISU and Unum together power to block any decisiotme committee. | comment here,
however, that the only significant formal power ahithe committee had was the setting
of the remuneration of the administrators. Howeitds part of the Applicants’ case that
they were assured by Mr Wallace that allocatiomssfets between the various groups of
creditors above the line would be a consensualggoand would require the approval of
the liquidation committee of EH3 and the creditasimmittee of EGO BV.

34.0n 11 March 2004, Chris Hughes of THM was appoiraeddditional administrator of
TXU UK. This was to provide an independent indiatlable to represent the interests of
TXU UK where its interests conflicted with otherngpanies of which Mr Bloom and/or
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Mr Bailey were officeholders, in particular TXUE@&EET. This is another example of
conflicts managememather than elimination.

35.Without at this stage going into detail, | needd&scribe the major issues facing the
officeholders of both BTL and ATL companies andadls record the timing of the events
leading to the BTL CVAs and the ATL CVAs.

36.1 have already described briefly the £67 milliosus.

37.The next major issue to mention is the PPA isdierge amounts of money — over £2bn -
were claimed by the PPA counterparties (“tABA Creditors”) under the PPAs,
principally from EET (whose liabilities under th&Rs were, in many cases, guaranteed
by TXUEG). A compromise was reached with them —abhout £1.2bn — by the
administrators of the BTL companies which becaméezided in the eventual proposal
for the BTL CVAs and the actual CVAs eventually epyeed by the creditors of the BTL
companies. Certain of the ATL creditors subsedyeint entirely separate negotiations,
achieved an agreement from three of the PPA Cmadito pay a total sum of £11.5m
(“the PPA Payment$) directly to TXUEL. The Applicants say that thatoney should
never have gone directly to TXUEL but was moneychlshould have been dealt with in
the BTL CVAs: if that had happened, the value wcdde passed through to the Conduit
Companies and thus enured, in part, for the beakfite EGO BV Bondholders.

38.The next issue is known as the “Net v Gross” isslibe officeholders of many of the
TXU Europe group companies found the financial rdsoconcerning inter-company
indebtedness of their respective companies in pallapg state. It was often difficult, if
not impossible, to reconcile accounting entrie®me company with those in another in
relation to the same transaction. A particulafidifty in the BTL companies (especially
between EET and TXU UK) was whether substantiaérigompany transactions had
been netted off, leaving a balance owing one wayherother, or whether the many
transactions which could have been netted off hatdimfact been. The two different
treatments would lead to totally different finadasults in an insolvency and would
have significantly affected the amounts availaldedifferent creditors (including the
Conduit Companies) at different levels of the BTbugp of companies.

39.The next issue is known as the Double Dip issuhkis sue concerned the merits of a
“double dip” claim asserted by the EFC Bondholdeffie EFC Bonds had been issued
by EFC, a finance company and subsidiary of TXUith the benefit of a guarantee
from TXUEL. As a finance company, EFC’s only likiees were the EFC Bonds and its
only asset was an inter-company debt from TXUELultesy from the advance of the
bond proceeds to TXUEL. The effect was to give Bé@dholders, effectively, the right
to claim twice in the TXUEL insolvent estate: fitghder their guarantee and second by
virtue of EFC’s claim in TXUEL. The double dip qgi®mn was whether the second
claim, through EFC, was subordinated to TXUEL 'serttiebts.

40.The next issue is known as the Multiple Dip or Gis8ue. This issue concerned the
potential existence of a further claim by EGO B\aagt EH3 under the terms of a Group
Financing Agreement dated 21 November 1997 (GR&\"). The issue is whether, under
the GFA, there was a subsisting valid guaranteEH$ of any receivables due to EGO
BV from other TXU Europe group companies. In piagtthe only relevant receivable
was a debt owed by TEG to EGO BV of some £430 omilli This was the issue which
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would have the most financial impact on the recegewhich the EGO BV Bondholders

would make. The two key questions were whethei@R& was an immediate guarantee
or a contingent guarantee which would come intedoonly upon EGO BV making a

demand under it. There was also a question, asudtrof an internal reorganisation of
the TXU Europe group in 1998, whether repaymenhefamounts owed by TEG to EGO
BV was in fact guaranteed by EH3 under the GFA.

41.The next issue is the Valuation Date issue. Tbiscerned the appropriate date to be

used in the CVAs for the valuation of claims in reuncies other than sterling and the
calculation of interest. The appropriate date waputed by various parties primarily
because of the fluctuation of US dollar exchandesraince the start of the insolvency
proceedings, and the different currencies of th&) Barope group debt.

42.The last issues relates to claims against TXU Corghall call it the TXU Corp

43.

44,

45.

46.

Claims” issue. It became apparent, following investigatby the officeholders and the
creditors, that there might be substantial litigaticlaims against TXU Corp and the
former directors of certain ATL companies (who wer@emnified by TXU Corp against

such claims). There were two classes of clainst,ficlaims by TXU Europe group

companies for the benefit of their estates andrs#igalirect claims by external creditors
(“Direct Claims”). | do not need, at the moment, to say anytmmge than that a global

settlement of all claims was reached with TXU Caorpder which it is to pay about
$220m to the ATL Companies and their creditorse Tvel of the global settlement with
TXU Corp is not something about which the Applicacbmplain. The Respondents
clearly believe that it was a considerable achiemma sentiment with which | fully

agree. The negotiation of it is fully describedMr Wallace’s first witness statement at
paragraphs 530-605, the contents of which | accept.

The TXU Corp Claims issues relate firstly to théo@dtion of the $220m recovery
between the claims on behalf of the estates anddifext claims of creditors, and
secondly to the allocation between the various AgBtates of that part of the recovery
allocated to the estates. The Applicants sayttietllocation in fact effected as a result
of the BTL and ATL CVAs is unfairly prejudicial tinem.

| add at this point that the obligation of TXU Caip make payment under the global
settlement is conditional on the ATL CVAs becomimgconditional and not subject to

any subsisting challenge, by 30 November 2005s the commercial imperative (from

the perspective of the vast majority in value dkexal creditors and from the perspective
of the officeholders) of achieving finality by thdate which makes the applications in
this case a matter of urgency.

After that brief explanation of the major issuesirig the officeholders, | return to the
timing of events leading to the BTL and ATL CVAdt(@ugh there was, of course, a
huge amount of activity going on between these wysome of which | will need to deal
with later).

On 5 April 2004, E&Y put forward proposals for ameoall settlement of the issues
concerning the BTL companies. The administratbth@® BTL companies had to wrestle
with the issues which | have identified other tlla@ GFA issue (since that was really a
matter between EH3 and EGO BV) and the Double Bsue, although the TXU Corp

Claims issues were of less concern below the flina eibove the line.
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47.The proposal was unacceptable to Mr Wallace whardegy it as unfair to the creditors

of TXUEG as well as to the creditors of the ATL qmuanies. Some, at least, of the
Committee Creditors also considered the proposaélketainacceptable. After discussing
alternatives with the Committee Creditors, it waxided that the Committee Creditors
should themselves submit a counterproposal wittbémefit of input from KPMG.

48.0n 21 May 2004, the counter-proposal to E&Y’s pregdoof 5 April 2003 was sent to

E&Y by Andrew Wilkinson of Cadwalader on behalf thfe Committee Creditors. It
included these key terms:

a. Net v Gross was to be settled at 75:25 in favouredf

b. The £67 million held by Herbert Smith was to bedpai TXUEL.

c. Investigation proceedse(the proceeds of the claims against TXU Corp and
directors) were to be split 5% to creditors of EB¥ to creditors of TXUEG who
were not creditors of the ATL companies and 90%hto creditors of the ATL

companies.

d. TXU UK was to receive for no consideration the Wera the tax losses used to
set off against its gain on the sale of its opagahiusiness.

49.In the event, the creditors of the BTL companiagarded the counterproposal as unfair

and rejected it.

50.Mr Wallace and Mr Bloom decided to convene a meetii the BTL companies

51.

52.

53.

creditors’ committees and the Committee Credit@<ieditors of the ATL companies)
and their advisers in the hope of progressing a@usual solution. That meeting took
place on 16 June 2004. It did not result in anse@gent, the various creditor groups
remaining polarised.

Mr Wallace and Mr Bloom then decided that, the itoed having failed to agree among
themselves, they should put forward proposals whiedy considered to be fair and
reasonable. Following negotiations between thermt Heads of Terms (“thdoint
Proposal) were agreed on 29 July 2004. This containedompete interlocking
package of compromises dealing with each of thees# contention.

It was not until 25 November 2004 that the lockagreements to the BTL settlement
were completed. | note here that Bingham were wencerned, in relation to the £67
million issue, that the BTL settlement would beroeéntal to their clients’ interests
unless the terms on which the £67 million was tesga TXUEL were carefully spelt out
to enable claims on behalf of the Conduit Compatodse asserted. They attempted to
procure a suitable “reservation of rights” documenhey failed in their attempt. That is
a matter which | will have to deal with in detaitér.

The BTL CVA proposals were circulated on 10 Janu2095 and the BTL CVAs were
approved at a creditors’ meetings on 28 Januar$.200
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54.

55.

It had originally been envisaged by the officehaddef companies both below and above
the line that the BTL and ATL CVAs would be synahised. There is, in fact, an issue
which | will deal with in due course about whetliee BTL and ATL CVAs were ever
intended to be mutually conditional and what thepligants and Bingham were led to
believe. In the event, it was not possible to dgprthem forward together. Instead,
creditors above the line were not willing to tulreit minds seriously to reaching an
agreement to settle all issues above the line theilBTL lock-up agreement had been
signed. Eventually, ATL lock-up agreements wemgned on 26 January 2005 by a
majority of creditors in order to provide the nesaay percentage (60%) which TXU
Corp required to see before it was prepared ta énti@ the TXU Corp settlement which
was made on 27 January 2005.

On 3 March 2005, draft proposals were circulatedABO for the ATL CVAs. After
comments from Bingham, which were rejected, thalfl@VA proposals were circulated
on 11 March 2005 and the creditors’ meetings appgthe CVAs took place on 31
March 2005.

LAW

Arrangement

56.

S7.

Section 1(1) IA 1986 provides by the making by ammistrator of a company in
administration or for a liquidator of company whishbeing wound up of a “proposal to
the company and its creditors for a compositioratisfaction of its debts or a scheme of
arrangement of its affairs” referred to in the A&d a “voluntary arrangement”. The
decision whether to accept the proposal is thathef creditors and the members in
accordance with section 4 and 4A 1A 1986 and tiselirency Rules.

If the proposal is accepted by the requisite magsriof creditors and members, then,
under section 5 IA 1986, the voluntary arrangentakés effect as though made by the
company at the creditors’ meeting, thus binding cbempany, and becomes binding on
every creditor who voted or was entitled to votehatt meeting as if he were a party to
the voluntary arrangement. In other words, thetieectreats the company and the
creditors as though they had made a contract gieffert to the terms of the voluntary
arrangement.

Powers of liquidator

58.

A liquidator has power to compromise claims by gaiast the company under section
165 1A 1986 but he requires the consent of theidigtion committee, or of the court, to
an exercise of the powers specified in Part 1 Sdeedl IA 1986, which include powers
to compromise with creditors or claimants agaihetdcompany and to compromise debts
and claims by the company and to compromise “adistjans in any way relating to or
affecting the assets or the winding up of the camgpa

59.Where a liquidator proposes a CVA, he is not acsgan agent of the company, the

creditors or the members. He is operating pursigaatstatutory provision with a view to
the creditors and the members voting on the prdpobie clearly has power to make
proposals and to take actions ancillary to thegtédking advice on the strength of claims
by and against the company); equally clearly, hesdwot, simply by making proposals,
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enter into any compromise for which sanction isumresl under section 165 IA 1986. The
voluntary arrangement itself may include comprosiiget only between the company
and creditors but also between creditors. Thus, stmple case, if company A has two
creditors C1 (at £X) and C2 (at £Y) whose debtshkarth open to some challenge, the
liquidator might consider that a fair compromiseeafch claim would be to reduce the
first by 50% and the second by 10%. He could puwvard proposals under which the
claims of C1 and C2 are compromised at 50%x£X &XEY and under which each
sharespro-rata to those amounts in the assets made availabléhéopurposes of the
arrangement. If the necessary majorities of toesliand members vote in favour of
those proposals, the arrangement becomes binditigeocompany and on A and B. But
there is no requirement for the liquidator to obtdhe sanction of the liquidation
committee or of the court.

60.A liquidator might consider that the proposal which is to put forward should be
conditional for some good commercial reason. | seeeason why he should not put
forward a conditional proposal which, if voted ovill become binding on the company
and the creditors so that, if the condition is dsdyisfied, the voluntary arrangement will
then take effect according to its terms.

61.Whether a liquidator of one company (company A) eate in the CVA of another
company (company B) of which his company is a ¢oedwvithout sanction is a nice
guestion. The answer may depend on the preciseenat what he is voting for. If he
simply votes in relation to an unconditional CVA asresult of which company A’s
(disputed) claim against company B is settled fone smaller figure, | can see that it can
be said that he is compromising the claim and #aaiction is required (although if
company B’s CVA would have gone through anyway withcompany A’s vote, the
absence of sanction has no consequence unlessstiitng CVA is unfairly prejudicial).

62.However, on different facts a different result malytain. Take, for instance, a case
where the liquidator of company A votes in relatimna CVA of company B where,
contemporaneously, he is putting forward propofaisa CVA for company A. Let us
suppose, in this example (as is so on the facth@fpresent case) that the CVA of
company A is conditional on approval of the CVAcoimpany B andice versa Unless
and until the CVA of company A is approved, theul@ptor has not bound company A to
any final compromise even if company B’s CVA is i event, approved before that of
company A (conditionally, again, on the approvalcompany A's CVA): there is, at
most, a conditional compromise of company A’s claigainst company B.

63. However, this conditional compromise is an unusra. Unlike a conditional contract
where the condition is in the control of a thirdtggega contract for sale of land subject
to obtaining a suitable planning permission witldinspecified period of time) the
condition in the example given cannot be fulfilladless company A’'s own CVA is
approved. But if that CVA is approved, then, purdua section 5, it takes effect as if
made by the company itself at the creditors meeding its terms are binding on the
creditors. It ceases, in my judgment, to be of emysequence whether the liquidator of
company A should have obtained the sanction ottlditors’ committee or of the court.
The effect of the CVA is to ratify on behalf of thempany and all of the creditors voting
or eligible to vote so that none of those creditais complain about the manner in which
the liquidator voted in relation to company B’s CVA
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64. The position isa fortiori where the vote of the liquidator of company A wbbhve made
no difference at all to the result of the vote @hation to company B’s CVA. It then
becomes a matter of no substance (unless compan@\RA is in fact unfairly prejudicial
to company A) whether or not the liquidator had ¢thesent of his creditors’ committee
or of the courts, since even if he had voted agaiompany B’s CVA, it would have
gone through.

65.Continuing with the example, suppose that the digtor of company A has bound
himself in advance of the putting forward of comp&is CVA to vote in favour of itég
by entering intca lock-up agreement such as was entered into biyginelators of EH3
in relation to TXUEG’s CVA). Is that something whi requires sanction where both
CVAs are conditional on the approval of each CVNY conclusion is that it is not, my
reasoning being precisely the same as just explameelation to a vote by the liquidator
of company A on company B’s CVA at a time beforanpany A's own CVA is
approved.

Powers of administrator

66.An administrator has very wide powers under paayz0 Schedule B1 and Schedule 1
IA 1986, including powers to compromise. Mr Davieders me taRe C E King Ltd
[2000] 2 BCLC 297, where Neuberger J commente@{&b) upon the importance of the
committee:

“However, it is right to say that the court doesappropriate circumstances,
have power to authorise the administrator to takewase, despite the fact that
the creditors’ committee have voted by a majorigpaiast it, but that is a
course which the court would only take in very gtamal circumstances.”

67.But those comments were made in the context ottt authorising the administrators
to depart from the decision of the committee wheting on proposals put by the
administrator in accordance with sections 23 andA4986. | do not find them of
assistance in relation to the exercise by the aidiramor of his powers of compromise let
alone in carrying out his functions in proposing tarms of a voluntary arrangement.

Unfair prejudice
68.1t is for an applicant for relief under section & 11986 to show that the voluntary
arrangement which he challenges unfairly prejudigssnterests.

69.To constitute a good ground of challenge, any unfe@judice must have been caused by
the terms of the arrangement itséRC v Wimbledon Football Club L{@005] 1 BCLC
66. That proposition (and some other useful caichs) appear in the passage from the
judgment of Lightman J at para 18:

“Section 6 provides that a creditor may apply te tourt for an order to
revoke or suspend a decision approving a volunt@rgngement on the
ground that the ‘voluntary arrangement unfairlyjpdeces the interest of [the]
creditor’. The authorities establish that: (1) tonstitute a good ground of
challenge the unfair prejudice complained of musichused by the terms of
the arrangement itself; (2) the existence of unkequdifferential treatment of
creditors of the same class will not of itself dinge unfairness, but may give



THE HONOURABLE MR JUSTICE WARREN Sisu Capital Fund Ltd & Ors v Tucker & Ors

Approved Judgment

cause to inquire and require an explanation; (Jetermining whether or not
there is unfairness, it is necessary to consideghalcircumstances including,
as alternatives to the arrangement proposed, nigt lguidation but the
possibility of a different fairer scheme; (4) degeny on the circumstances,
differential treatment may be necessary to ensairedss (se€azaly Irving
Holdings Ltd v Cancol Ltd1996] BPIR 252 at 269-270 arffea Voyager
Maritime Inc v Bieleck[1999] 1 BCLC 133at 148 - 154, and (I would add)
(5) differential treatment may be necessary to ietiie continuation of the
company’s business which underlies the arrangenteatisiderRe Business
City Express Ltd1997] 2 BCLC 510.

70.See also to the same effedgorbar v Alltime Securities Ltd (No. P)995] 2 BCLC 513

71.

at 517c; andRe a debtor (No 259 of 199[1)992] 1 WLR 226 at 228-229. It is probably
worth mentioning what is probably implicit but whievas made explicit by Mr Richard
McCombe QC sitting as a deputy judge of this donsin Sea Voyager Maritime Inc v
Bielecki (t/a Hughes Hooker & Cdl999] 1 All ER 628 that the prejudice to the
applicant must be prejudice as a creditor of tHealeand not in some other capacity: see
at p 642. The only occasion on which the CourAppeal appears to have considered
this test is ilCadbury Schweppes plc v Sof@p01] 1 WLR 615 where Robert Walker LJ
identified the “fairly strong line of first-instaecauthority” which is “uniformly in favour
of limiting the effect of the provisions to unfa@ss brought about by the terms of the
[CVA] itself”. | propose to follow the same line.

In determining whether or not there is unfairndsds necessary to consider all the
circumstances and, in particular, the alternataxeslable and the practical consequences
of a decision to confirm or reject the arrangemdRC v Wimbledon(supra) per
Lightman J at para 23:

“The question of fairness of the arrangement regugonsideration of all the
circumstances and in particular the alternativesilable and the practical
consequences of a decision to confirm or reject dhangement. In my
judgment the only practicable course availableht® administrators was to
enter into the agreement and proceed with the sehefhe alternative
advocated by the Revenue, in their single mindegyuof their principled

objection to the payment in full of the prioritylts, can only bring down the
whole edifice and secure a nil return for all coneel.”

72.Where the Court’s approval is sought to a proposaapromise by a liquidator, the

Court must consider how the interests of creditatsbe best served. As Chadwick LJ
said inRe Greenhaven Motors L[#1999] 1 BCLC 635 at 643d-e:

“In deciding whether or not to sanction a proposechpromise the court must
consider whether the interests of those, whetheditors or contributories,
who have a real interest in the assets of a compalguidation are likely to

be best served (i) by permitting the company tereiito that compromise
with all the terms that it contains; or (ii) by npérmitting the company to
enter into that compromise. It is not for the cotartspeculate whether the
terms of the proposed compromise were the best ¢hatd have been
obtained; or whether the proposed compromise woale been better if it did
not contain all the terms that it does contain.ddslit is satisfied that, if the
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company is not permitted to enter into the compsenain the terms which the
liquidator has negotiated, there will then be bete&rms or some other
compromise on offer, the decision is between tlep@sed compromise and
no compromise at all.”

73.Similarly, in my judgment, it is not for the Couid speculate whether the terms of a
proposed CVA which were put forward by an officatesl were the best that could have
been obtained, or whether it would have been bigtitehad not contained all of the terms
which it did contain. Unless the court is satidfithat better terms or some other
compromise would have been on offer, the comparisost be between the proposed
compromise and no compromise at all judging mathsref the date of the vote on the
CVA. If an administrator or liquidator puts forwha proposal which he considers to be
fair then, unless it is established that he actbdrdhan in good faith or that he is partisan
to the interests of some only of the creditors, dbart should not speculate about what
other proposals might have gained acceptancebaed capable of implementation (an
essential element, since there is not much poimgiaining approval unless the resulting
arrangement can be implemented).

74.The statutory scheme envisages that different tedimight have different views on
whether an arrangement should be approved andda®¥or the minority to be bound by
the majority, subject to protection of the minority cases of “unfair prejudice”. This
concept, as was said by Knox JDworbar v Alltime Securities Ltd (No. Z3uprg, at
518F-519A, is aimed at disproportionate prejudic@pe side or the other.

75.In Re T&N Ltd[2004] EWHC 2361 (Ch) David Richards J gave a nhefpful summary,
essentially for the benefit of the Courts of theitelth States, of voluntary arrangements
and schemes of arrangement. In relation to fad;res said this at para 81.:

“There is no statutory guidance on the criterigddging fairness either for a
scheme of arrangement under section 425 of the @omep Act 1985 or for a
CVA under section 6 of the 1986 Act. There is Hedence in the onus.
Under section 425, it is for the proponents tos$atihe court that it should be
sanctioned, whereas under section 6 it is the tljesho must establish
unfair prejudice. | do not, however, consider tihatre is any difference in the
substance of the underlying test of fairness whinlst be applied. It is
deliberately a broad test to be applied on a cgsmabe basis, and courts have
struggled to do better than the approach adoptetidoourt of Appeal in Re
Alabama, New Orleans, Texas and Pacific Junctioim@g Co [1891] Ch
213 and summarised in the often-cited passage faoteading textbook,
Buckley on the Companies Acts:

‘In exercising its power of sanction the court wske, first, that the
provisions of the statute have been complied vg#gpnd that the class
was fairly represented by those who attended thetingeand that the
statutory majority are acting bona fide and are noércing the

minority in order to promote interests adverse Hose of the class
whom they purport to represent, and thirdly, thed arrangement is
such as an intelligent and honest man, a memheaflass concerned
and acting in respect of his interest, might reabbnapprove.



THE HONOURABLE MR JUSTICE WARREN Sisu Capital Fund Ltd & Ors v Tucker & Ors
Approved Judgment

The court does not sit merely to see that the ntgjare acting bona
fide and thereupon to register the decision ofrtteeting, but, at the
same time, the court will be slow to differ frometimeeting, unless
either the class has not been properly consultettheomeeting has not
considered the matter with a view to the intere$tthe class which it
is empowered to bind, or some blot is found ingbleeme.’

That paragraph is directed to schemes of arrangeniére crucial difference
with a CVA is that there is just one meeting ofditars, so that necessarily
means that there may be sub-groups who would totes8eparate classes for
a scheme. In considering unfair prejudice, thertcawll have regard to the
different position of different groups of creditoThis, too, will be the case
with a scheme of arrangement where groups of aeditvith different
interests or even rights nonetheless have beeadedlin the same class for
the purpose of considering and voting on the sckieme

76.The citation of the passage frdduckley on the Companies Ackthe decision of the
Court of Appeal ofAlabama etc Railway Cshows the reasonable and honest man to be a
welcome guest also at the home of the CVA. Ultethatif | judge that this reasonable
and honest man in the same position as the Appdiaarght reasonably have approved
the CVAs which are challenged, the Applicants fail.

77.The application of this test can be seen in opamain the context of schemes of
arrangement in the decision of Lewison JHe British Aviation Insurance Company
Limited [2005] EWHC 1621. Mr Crystal (for Mr Wallace amdr Tucker) relies on
paragraph 75 where, after reading frBockley Lewison J says this:

“Thus stated, the test is not whether the opposneglitors have reasonable
objections to the scheme. A creditor may be egyuaksonable in voting for

or against the scheme. In such a case Mr Moss $goimihat creditor

democracy should prevail. Where, as here, those weked in favour of the

scheme are large and sophisticated corporatioastigid application of this

test as the sole criterion would rarely, | thinkable the court to refuse to
sanction a scheme. It is also not entirely deane how the rigid application
of this test sits with statements that the coustdrmunfettered discretion”

78.Mr Crystal submits that, considering the terms wy &VA, the Court proceeds on the
basis that in commercial matters creditors are llysmauch better judges of their own
interests than the Courts. The Court will, therefde slow to differ from the views
expressed by creditors at the meeting. | agreé wiat, of course, as a general
proposition. But where a creditor or group of i@ are looking at their wider interests
(ie not simply as creditors of the company under cansiibn) they may judge it to be in
their interests to vote in favour of a proposalahhis favourable to them notwithstanding
that, as creditors of that company qgrilyey would have voted against it. If such a seur
results in unfair prejudice to another creditoctsm 6 is there to provide a remedy.

Material irregularity
79.1t is again for an applicant to show that thereemeraterial irregularities at or in relation
to the meetings voting in favour of proposals femoéuntary arrangement.
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80.The words of section 6(1)(b) of IA 1986 make cléanny judgment, that it is necessary
for an applicant to demonstrate that (i) there aadrregularity at or in relation to the
CVA meeting and (ii) that irregularity was material

81.Mr Crystal submits that, if the irregularity relat® the information provided to creditors,
the correct approach to materiality is to ask thkowing question, which must be
answered objectively: Whether, had the truth beé tt would be likely to have made a
material difference to the way in which the creditavould have considered and assessed
the terms of the proposed arrangement, adoptingmbrels of Robert Walker LJ in
Cadbury Schweppes plc v Soffgupra) at para 25, cited with approval by Lewison
Re Trident Fashions (No. 22004] 2 BCLC 35 (see at paras 38, 45-6). | acéép
Crystal’'s submission and note (only to agree withat Lewison J says at para 46 after
citing the test approved @adbury Schweppes plc:

“I do not consider that is the same as asking: didkné meeting have
been adjourned? It seems to me the real quessionvould the
revelation of the truth have made a material défee to the way in
which the creditors would have considered the teohghe CVA
itself? The word “likely” is used in a variety different ways. It does
not necessarily mean that there is more than ad&d@#ce. It seems to
mean, therefore, that the right test is whetheretiveas a substantial
chance that the creditors would not have approhedGVA in the
form in which it was presented.”

Removal of officeholders

82.The applications for removal are made, in relatm&GO BV, pursuant to paragraphs 74
and/or 88 of Schedule Bl to the 1986 Act and, lati@n to EH3, pursuant to sections
108 and 171 of the 1986 Act.

83.Under section 108, the applicant must show “cawse’to why a liquidator should be
removed from office. The burden under section 508 an applicant to show cause
Keypack Homecare Ltf987] BCLC 409 per Millett J at 415E. That istribe same
thing, according to Millett J, as providing for rewal “if the court thinks fit” but nor does
it require anything amounting to misconduct or paes unfitness.

84.The test for due cause remains that set ote@rAdam Eyton Ltd ex parte Charlesworth
(1887) 36 Ch D 229 per Bowen LJ at 306.

“The due cause is to be measured by referenceeteetil, substantial, honest
interests of the liquidation, and to the purpose vidich the liquidator is
appointed.”

most recently followed by Etherton JRe Buildlead Ltd (In Lig) (No.ZR005] BCC 138
at paragraphs 168-9 following citation from a numbgtauthorities at paragraphs 154-
168.

85.There is a, sometimes difficult, balance to be helzh the one hand, the court expects
any liquidator to be efficient, vigorous and unleidsn his conduct of the liquidation and
should have no hesitation in removing him if s@&isfthat he has failed to live up to those
standards unless it can reasonably confidently @ that he will live up to those
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requirements in the future. On the other hand,dbart must think carefully before
removing him, otherwise similar applications by gilimtled creditors in other cases
would be encouraged; and there would, of coursdikbl to be cost implications: see
AMP Music Box Enterprises Ltd v Hoffmg®903] 1 BCLC 319 per Neuberger J at 325F-
326G:

“[23] In an application such as this, the court ntegve to carry out a
difficult balancing exercise. On the one hand thercexpects any liquidator,
whether in a compulsory winding up or a voluntainpding up, to be efficient

and vigorous and unbiased in his conduct of th&digtion, and it should have
no hesitation in removing a liquidator if satisfidtht he has failed to live up
to those standards at least unless it can be ralblyooonfident that he will

live up to those requirements in the future.

[24] Support for this approach is not only to barfd inKeypack but also
in some cases where the court has compulsorily daymthe company and
appointed a new liquidator in circumstances whieeet is already a voluntary
liquidator in place — see for instand®e Zirceram Ltd2000] 1 BCLC 751,
especially at para 25(5). Also where the liquidatould not be seen as
independent — see, for instand®e Lowerstoft Traffic Services L{d986]
BCLC 81 (where the liquidator concerned seems teehiaeen the same
liquidator as inKeypack

[25] It may also be right to remove a liquidatorest the circumstances
are such that, through no fault of his own, heescpived to be — even though
he may not be — biased in favour of, say, one aembthe creditors — see per
Robert Walker J inrRe Gordon & Breach Science Publishers [1895] 2
BCLC 189, another case concerned with a compulsangling-up order in
circumstances where there was already a volunigundhtor in place.

[26] While the removal of the liquidator is not mssarily based on any
fault on his part, most such cases will involveege of criticism. Although
in KeypackMillett J emphasised there was no criticism of gemeral ability,
experience and professionalism of the liquidatad that, even in relation to
the particular case, there was no evidence ofdiigglbiased or dishonest, it is
nonetheless clear that he was removed becausadpe fook a dim view of
the way in which he had conducted the particulquitlation. As the judge
said, the fact that this may to some extent resaonthe discredit of the
liquidator, does not mean that the court should away from making the
order. On the contrary, in an appropriate cass ihe duty of the court to
make such an order, not merely on the merits ofptiréicular case, but also
because it sends out a clear message to liquiddiarshey have an important
function which they should conduct in a vigoroue&ive and independent
manner.

[27] On the other hand, if a liquidator has beenegally effective and
honest, the court must think carefully before degdto remove him and
replace him. It should not be seen to be easyrwve a liquidator merely
because it can be shown that in one, or possiblgertitan one, respect his
conduct has fallen short of ideal. Otherwise, ituldoencourage applications
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86.

87.

88.

89.

under s 108(2) by creditors who have not had tipeaferred liquidator
appointed, or who are for some other reason disighnOnce a liquidation
has been conducted for a time, no doubt there loaosa always be criticism
of the conduct, in the sense that one can idettiifygs that could have been
done better, or things that could have been dorieedt is all too easy for an
insolvency practitioner, who has not been involued particular liquidation,
to say, with the benefit of the wisdom of hindsighbw he could have done
better. It would plainly be undesirable to encoerag application to remove a
liquidator on such grounds. It would mean that digpidator who was
appointed, in circumstances where there was sugdporainother possible
liquidator, would spend much of his time lookingeowis shoulder, and there
would be a risk of the court being flooded with kggiions of this sort.
Further, the court has to bear in mind that in @in@my case where it orders a
liquidator to stand down, and replaces him withtaaoliquidator, there will
be undesirable consequences in terms of costsaedns of delay.”

Perhaps one can say that this is another areaeofath where one’s flexible friend,
proportionality, is to be found at work and the tmashould simply be approached on a
proportionate basis.

In considering the interests of the insolvency pemtngs, the Court may well be
concerned only with the future and not with thet@aswas the case AMP Music Box
Enterprises Ltd v Hoffmarseeper Neuberger J at 328F. It will have regard to (il
certainly not be bound by) the wishes of the majoaf those interested in deciding
whether to remove an office-holder. It should ligittly remove its own officer and must
pay due regard to the impact of any removal orphidessional standing and reputation:
seeRe Edennote Ltf1996] 2 BCLC 389 (CA) per Nourse LJ at 398F.

The cases | have referred to relate to removal ruseletion 108(2) (or its predecessors).
The same approach applies to removal under setli@(2): seeRe Edennote Ltct
397h-i, Nourse LJ saying that the difference inglzage between section 108(2) and
section 172(2) is immaterial, adding that “it ist masy to think of any circumstances in
which the court would remove a liquidator withoaluse being shown”. | see no reason
to apply a different approach in relation to settl@1(2).

Paragraph 74 Schedule B1 IA 1986 permits the Cioumake an order which provides
for the appointment of an administrator to ceasbawe effect. Such an order can be
made pursuant to an application under paragrap{iy @4 (2). If the court decided that
removal was the appropriate remedy based on theriyimy facts justifying the
complaint, no doubt “cause” (in the same sensenasection 108) is shown for the
removal. The free-standing power under paragraphappears to be unlimited.
However, like Nourse LJ iRe Edennote Ltdshen addressing section 172(2), | consider
that it is not easy to think of any circumstandest(is to say, | cannot at present think of
any circumstances) in which the court would remavkquidator under paragraph 88
without cause being shown.

The last case to which | want to refer under tleading isShepheard v Lamd001]
BPIR 939 which the Applicants rely on. 1 do nointhit adds much, if anything, to the
approach which the cases | have already citedayisgdthough it is a case, lilRuildlead
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Ltd, which shows that if there is a possibility of me$ance proceedings against a
liquidator, he should, ordinarily speaking, be reeth In Jacob J's pithy words

“....The fact is that these documents alone indieatase for removal. After
all, all that one has to find is some good causg whperson should not
continue as liquidator. You do not have to provergthing in sight; you do
not have to prove, for example, misfeasance as, yjachdo not have to show
more than there may well be a case for misfeasaoce indeed,
incompetence.”

90.And as Etherton J reasonedBuildlead(see at paragraph 243):

“..a new liquidator would be able to exercise adejpendent professional
judgment about the liquidator's conduct, having estgated all the
circumstances, and to decide not only whether doerdllegations are made
out] due to culpable conduct on the part of theitigtors”.

Conflicts of duty and interest

91.Mr Crystal and Mr Briggs submit that | should naste, to use their word, much time on
considering conflicts. They say that it is notliseaelevant to the question of unfair
prejudice under section 6 IA 1986 whether any & dificeholders were subject to
conflicts which made their tasks difficult (or asr avies would say, impossible) of
performance. It is for the court to judge whettlex result — even if one arrived at by
persons in positions of conflict — is or is not ainy prejudicial to the Applicants; it is
irrelevant how that result is reached. | will death that submission later, pausing only
to observe that, in my view, the conflicts are mot,any reasonable view, irrelevant. If,
as the Applicants say, decisions have been madpebsons in positions of serious
conflict which have resulted in CVAs which are urfaprejudicial to them, the conflict
makes it even more important that the court is shaeé there is no such prejudice if it is
to refuse the Applicants a remedy. The conflieisrot, | consider, simply be ignored.

92.1t is, indeed, part of Mr Davies’ submissions thia¢se officeholders could not, as a
matter of law and because of their conflicted posg, have taken some of the actions
which they did including entering into lock-up agnmeents and proposing the two sets of
interlocking CVAs which they did and from whichist said to follow that the CVAs are
either altogether invalid or necessarily unfairlyejpdicial to the Applicants.
Accordingly, | propose to address some, at ledshhe submissions made by the parties
in relation to conflicts and then to make some olm®ns on the relevance of conflicts
as | see the position.

93.Mr Davies’ Opening Written Submissions contain ag@and learned exegesis about the
different types of conflict which can arise for f@ssionals, such as the officeholders in
the TXU Europe group insolvencies, where they eirthartners have previously advised
interested parties or companies (or their diregtarthin the group or where they or their
partners are officeholders in more than one comparhese submissions also address
the applicable ICAEW Guidance. | have found ityvdifficult to decide how to deal
with his submissions (which, so far as concernseg@rprinciples, are to be found in his
written opening submissions in part of the sectiorder the heading “Conflicts of
interest” running from paragraph 181 to 276) inligkt of (a) their length (as to which |
would like to make clear | intend no criticism &) and (b) the time available to me to
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extract the important elements for the purposehsf judgment. Much of what he says
about the law is not contentious. And some, astleaf the conflicts he identifies
certainly existed. What | propose to do, therefasenot to deal with most of his
submissions in this section of my judgment (onléve) but to bear in mind the conflicts
which he identifies when dealing with the particusspects of the CVAs of which
complaint is made (the four main issues — the £@Hom the GFA, the TXU Corp
settlement and the PPA Payments — and the releasi®s officeholders).

94.There is, however, one general observation Mr Baviekes in relation to conflicts

issues for insolvency practitioners. He says thate is a natural tendency for an
insolvency practitioner affected by conflicts ofdrest to trivialise them or to assert that
they can or have been managed and that they wikhffiect (or have not in fact affected)
the officeholder’s impartiality or independencee then refers t&ke Barings pld2001]

1 BCLC 159, where there was concern expressed dbeuyiosition of conflict of E&Y
(who were eventually replaced). Sir Andrew MoM& said (emphasis added):

“The fact that the present liquidators may faceflods of interest comparable
to those which would face the partners of KPMGpgpainted liquidators in
their place is no consolation to those such agpénpetual trustee or the FSA
claimants who have not been informed of the reasdms the 1986 trustee
requisitioned a meeting at the time it did. Indészltime may be approaching
when, to deal with the conflicts faced by all thajon firms of insolvency
practitioners in liquidations such as this, serioassideration will have to be
given to leaving the Official Receiver as a ligumtaand authorising him to
employ his agents and insolvency practitionersigfchoice and to requiring
him to monitor their costs and expenses.”

95. As to that case, the background is that certairdbolders wanted there to be a meeting

96.

97.

at which they could vote out the existing Courticafs and appoint new Court officers.
The existing officers were E&Y partners and theposed new officers were KPMG
partners. The conflict that KPMG were facing waat tthey were the auditors of ING, so
it was being said that ING wanted to put its owdigus in as officers of the Court. The
judge was not dealing with conflicts managemeraddressing conflicts between estates
in a group situation at all and none of the cadaistiwi am about to consider in relation to
that were drawn to his attention.

Rather, he was being asked to order a meeting winehd have the result of the Court's
officers being removed in favour of other highlypexenced and reputable accountants
who had conflicts. It was in that context that fluelge said what he did. It is interesting
to note, | think, that the Judge recognised thaiflats within large insolvencies were
common - and | might add almost inevitable givea $mall number of large practices
competent to deal with them.

Mr Crystal comments that the passage which | haweegl was not the subject of any
argument before the judge and that his suggestioaisin practice, unworkable, because
the theory underlying the insolvency legislationuwiebnot enable the Official Receiver
effectively to delegate the whole of the managenaérd major insolvency to a firm of
accountants. That is not a problem with which | eomcerned but there clearly are
difficulties with the Vice-Chancellor's approach.
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98.

99.

Mr Davies submits that what he terms existing ¢lieonflicts can arise for insolvency
practitioners where the same officeholders, orcefiblders from the same firm, are
appointed in respect of two companies with compgetimerests. He says that, in
accordance with normal principles relating to emgiclient conflicts, the officeholders
should obtain the informed consent of both commarf@end their respective creditors)
before accepting both appointments. Nonethelbssofficeholder still has a duty to act
impartially: he will still be subject to the no ibition principle (inhibition from
performing his duty to each client as if his onlgt even where both clients consent to
his acting) and will also have to resign one orhbappointments if an actual conflict
arises. Further, the acceptance of multiple apgp@nts will, he says, often give rise to at
least the appearance of bias or partiality, whscitself a sufficient ground for removal.

He refers taRe City & County Investment Company (i1@77) 25 WLR 342 where the
same person was appointed liquidator of two comgganihich had conflicting interests.
Malins VC said that he:

“‘would never have appointed the same person asidatpr of both
[companies which had an antagonistic interestjforman should ever be
placed in a position in which his duty and his iaest conflicted.”

This was a case of actual conflict. The refrainptsition where his duty and interest
conflict” is, | note, one which runs consistenttydugh the many cases in the field of
trusts relating to conflicts: see for example tlases cited by Mr EG Nugee QC e
Wallace Smith & Co Lt§l1992] BCLC 970 at page 987.

100. Mr Davies also refers tRe Britton & Millard Ltd (1957) 107 Law Jo 601 where the

same person was appointed liquidator of two assmtiaompanies in circumstances
where it was not apparent from the books whichslelsre owed by which company. In
a passage on which Mr Davies relies Roxburgh Jth&d

“It appeared that the liquidator could not from tieoks of the two companies
say whose debts they were; he was thus going tocisgea quasi-judicial

position but, as he represented each of the twopaares, he would be
appearing for conflicting interests. If there was apparent conflict then the
liquidator could not act for both conflicting inests.”

101. However, in referring to a quasi-judicial functidRpxburgh J was clearly referring to

the decision of the liquidator to admit, for therpases of voting, a disputed debt in
relation to which, as liquidator of two companiks,was in a position of conflict. Since |
will need to deal with it at some stage, | say las fpoint that, in my judgment, an
officeholder making proposals for a voluntary agament is not in a similar quasi-
judicial (whatever that may mean) position as hasnbsubmitted to me. He is not
adjudicating on the claims of creditors when pugttiorward proposals. True it is that he
may, in the course of doing so, need to make sarteof assessment of the strength of
competing claims in order to present a proposatkviie considers to be fair. But it is
for the creditors to vote on those proposals (ab, thanyone is making an assessment, it
is the creditors) subject to the protection affortdg section 6 to a minority creditor.

102. Mr Crystal says that the Applicants’ complaints @bconflicts of duty/interest ignore

the well established approach of the Courts tolmisf actual or potential, in the context



THE HONOURABLE MR JUSTICE WARREN Sisu Capital Fund Ltd & Ors v Tucker & Ors
Approved Judgment

of large group insolvencies in England. As he s&yge group insolvencies inevitably
raise the potential for conflicts of interest. iakes these perfectly correct assertions

“These can relate to a myriad of matters includif, example, inter-
company balances, competing claims to assets, asitboc of liabilities,
guarantee and indemnity claims, issues of set+offonible proof, the validity
of security, tax and avoidance or recovery actioDfien, at the stage at which
office-holders are appointed and for some consideridme afterwards, it may
not be clear what conflicts exist or how they skddag managed.”

103. In the context of large group insolvencies, thecamiment of a common office-holder
is prima facie likely to be in the interests of the general baafycreditors of each
company. The conduct of the insolvencies by a commfficeholder will be more
efficient and less costly than having a plethoraappointments. Having regard to
considerations such as cost and efficiency, eslheaia relation to the sharing of
resources, the English Courts, Mr Crystal subnhiésje for many years approached the
issue of conflicts in relation to large group ingoicies in a common sense and pragmatic
way. In particular, he says that the general aggraf the Courts has consistently been
that:

a. Licensed insolvency practitioners are professionah who are well accustomed
to dealing with conflicts.

b. In general it is in the interests of creditorsleaist in the first instance, to appoint a
single officeholder and any conflicts are usualgstbleft to be managed if and
when that becomes necessary.

c. If and when it becomes clear that any conflictufisiently material to require to
be managed, one of a variety of different approschey be appropriate
depending on all the circumstances.

d. Such different approaches may include, for exammui¢aining legal advice, the
appointment of an additional partner from the sémme or the appointment of an
independent partner from a different firm.

104. These submissions certainly find some support e dbthorities. Starting witRe
British National Life Assurance Associati¢i872) LR 14 Eq. 492 one finds Malins VC
referring, at page 498-499, to “the great inconerce which would arise from having a
number of separate liquidators mixed up with thedirs” and to the fact that
“everybody must see what the consequences wouldfbbaving separate sets of
liquidators of each of the thirty-nine companiesngoabout the same offices, looking
over the same books, searching through the sanergamd substantially engaged about
the same business”; and one sees reference (dahef page 498) to the caselafre
Western Life Assurance Sociéf 5 Ch 396, where, in relation to a potential fiohon
any question of law, it was said that a separdteitew could be appointed.

105. More recently, inRe Esal (Commodities) L{d989] BCLC 59, Dillon LJ referred to
the conflicts capable of arising between the irsisr®f group companies with different
creditors. He pointed out that insolvency pramtiéirs are well-accustomed to dealing
with such conflicts. The following passage islinstive (see p65c-d):
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“.....0f course there are possible conflicts of ia&r It is unnecess:
to gointo them in detail, but one of the more obvioughat in ai
insolvency situation the subsidiary will have itwrocreditors whos
claims will have to be met. Sometimes the crediteils include the
parent company or the subsidiary next up the IBemetimes th
interest of the parent company or subsidiary ngxtthe line wil
merely be an interest as shareholder which rankmbtehe creditors
the subsidiary. But these sort of potential cotglido not in practic
give rise to any serious diffitty because they are well known to
experienced insolvency practitioners.”

106. In Re Arrows Ltd1992] BCC 121, Hoffmann J. had to deal with aplaation for the
removal of certain provisional liquidators. Parme E&Y were appointed provisional
liquidators of a company and receivers of anotl@ec@mnpanies with which the company
was connected. There were potential conflicts ¢érast arising out of the receivers'
entitlement to forfeit certain reversionary leaghs, provisional liquidators' right to trace
the company's moneys in the properties owned byeteivers and debtor/creditor cross-
claims. The company applied for an order for thplasement of the provisional
liquidators, who had by that time spent a consioleramount of time, money and effort
in unravelling the company's affairs. It was htdt it would not be right to order the
replacement of the provisional liquidators on actoof a potential conflict of interest
which had yet to materialise. There was littlegpect of a conflict arising between the
receivers and the provisional liquidators as in hoases the lenders had appointed Law
of Property Act 1925 receivers to the propertieneavby the receivership companies.
Those companies which did not fall into that catggmuld be adequately protected by
ensuring the receivers received separate legakcadvom the provisional liquidators
from different solicitors. There was no useful mse in replacing the provisional
liquidators in the light of the work undertakentbyem to date which would otherwise be
wasted and the necessity to produce a report fnenpriovisional liquidators.

107. Hoffmann J. noted that: (1) the potential conflictsild be adequately addressed by the
provision of independent legal advice or by theaapinent of independent members of
the same firm to act against their partners in cdsmnflict (at page 123F); and (2) the
efficient conduct of investigation work could bentzered by the appointment of more
than one firm to act (at page 123G-H). With thosasiderations in mind, he stressed
that the Court’'s approach was to manage conflicbemalf of creditors as and when it
arose:

“... the course taken by Knox J in appointing tlense firm to be both
provisional liquidators and receivers of the propéiolding companies was, if
| may say so with respect, eminently sensiblefat, it is very difficult to see
how the necessary process of investigation woulde haeen efficiently
conducted if there were separate firms represemingr worse still some of
the receivership companies, and another firm remteyy the provisional
liquidators. It is by no means uncommon in theecakthe insolvency of a
substantial group of companies for cross-claims emuflicts of interest to
arise between companies within the group. Thas am¢ usually deflect the
court from appointing a single firm of insolvencyaptitioners in the first
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instance to deal with the whole insolvency of tiheugp, leaving the question
of potential conflict of interests to be dealt witland when it arises.”

108. That, it is to be noted, is a decision concerninteptial conflicts. The Applicants in
the present case complain that KPMG were from titeab acting under actual conflicts
and should never have taken office as liquidatérisH3 or administrators of EGO BV,
the informed consent of the Applicants not havimgrb obtained. That is certainly a
difference. However, if the correct approach ialtow the same individuals to act where
there is potential conflict but to ensure that ttenflict is managed if and when it
becomes an actual conflict, | do not see why astiexj actual conflict should preclude an
appointment rather than providing for it to be ngath— assuming of course that it is
capable of being effectively managed.

109. Mr Davies contrasts the decisionRe Arrowswith Re Wallace Smith & Co L{d992]
BCLC 970, in which joint liquidators of an Englistompany applied to wind up a
Canadian company in circumstances where the jmjotdators (from KPMG) expected
to be appointed liquidators of that Canadian corypgtine order were made. Mr Davies
refers me to what Mr EG Nugee QC said namely thappointed to both companies, the
liquidators

“would be subject to an acute conflict of dutieadahe conflict would be
hardly less acute for anyone else who was a meofddPMG.... or any firm
associated with it.”

110. However, that passage should be read in the coofettie facts of that case and it
should be remembered that what Mr Nugee said abaoniflicts of interest was in the
context of refusing to make a winding-up orderyefation to which conflicts were but
one factor. However, he does say this, in disisigng Re Arrows Ltdand Re Esal
(Commodities) Ltd

“The present case is very different from those tases. Here there is not merely a
potential conflict of interest but substantialddtion on foot between WSTC and WS
& Co, and it would in my judgment be quite wrongtake a winding-up order in this
jurisdiction which would be very likely to have thensequence that the liquidators of
WSTC, or persons closely associated with them, evéna appointed liquidators of
WS & Co.....”

111. The next case to consider Re Maxwell Communications Corporation {i992]
BCLC 465 another decision of Hoffmann J. It wasther case of potential, rather than
actual, conflict where the conflict was, as desailby the judge, distant (although it
would, if it arose, be serious since it involvedicism of the proposed administrators in
carrying out audits of a subsidiary of the companiobody, however, was proposing
exclusively wholly independent administrators; tiigestion was whether an additional
administrator should be appointed, as Morritt J ade inRe Polly Peck International
plc (unreported). In the course of his judgment, Haiifim J said this:

“The disadvantage of appointing an additional adstiator is as Morritt J.
observed in the Polly Peck case, the further expand delay which is caused
by having to have co-operation between two diffefems of accountants and
in this case by having to introduce a new firm whieas no previous
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knowledge of the circumstances of this companyotno Price Waterhouse,
who have a head start in the matter.

There are other ways of dealing with a potentialfloct of interest. One of
them is to leave the matter to be dealt with if areen it arises. It seems to
me that any provision which | make to deal withatay could equally be
made at some future date either here or in the WSuch a conflict should
surface there should be no difficulty for the adstimators, if they find
themselves faced with any difficulty in the matiarsecuring the appointment
of the necessary independent persons by the gobigw York or by the court
here to relieve them of any embarrassment which tight feel.”

112. In other words, the Judge is again saying thatliotsfof this nature can be managed
rather than there being a rigid requirement to gtbem. Whether, and if so how, a
conflict can be managed is a matter for decisioerwh potential conflict materialised.
Where there is already an existing conflict, thenagement must be put in place
immediately, if it can be, or if it cannot be, thiére administrator will have to relinquish
one, if not both (or more), of his conflicting posns. But even then, the circumstances
may be such that the officeholder could not resipdyngesign, for instance if some
commercial compromise were about to take place nagaihe background of an
immovable and urgent timetable which simply woutd allow for a new officeholder to
become sufficiently familiar with the full facts tiie case in time to make an informed
decision on the deal.

113. Mr Crystal referred t&re Bank of Credit & Commerce International S.A..(R)§1992]
BCLC 579 which he describes as a good illustratddnthe Court’s attitude to the
appointment of a single firm to a complex interoaél group insolvency. Partners in
Touche Ross were appointed as provisional liquidatd BCCI. Certain depositors
sought the appointment of an additional provisidigalidator to BCCI from a firm other
than Touche Ross. The majority shareholders of IB@£e discussing a possible rescue
operation and regarded the appointment of an additi provisional liquidator as
unhelpful and unlikely to assist their negotiatior&r Nicolas Browne-Wilkinson VC, in
commenting on the delicate aspects of the apptieatrather than regarding the
appointment of a single firm as undesirable, dait t

“Hitherto in virtually all jurisdictions where coumproceedings have been
taken the court officers appointed to preserveromgerim basis the assets of
the BCCI group have either been members of Touabss Rr associates of
Touche Ross. Thereby the accountancy professi®miaaaged to achieve, at
least in part, a worldwide system for regulatingginational insolvency which
the civilised countries of the world have failedaichieve so far as the law is
concerned. For this court to contemplate on thstieg state of affairs that
there could be imported into that machinery somglvaalb was not part of the
otherwise co-ordinated system of administration lfooe to send out an
entirely erroneous message about what were thentiobs and likely
intentions of this court.”

Now, there is nothing said about conflicts in thidgment. But it can be seen from
further proceedings in the BCCI sag&e Bank of Credit and Commerce International
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SA (N0.3)[1993] BCLC 106 per Nicholls VC and 1490 (CA) —athTouche Ross
(subsequently Deloitte & Touche) became and rendaliggiidators of such companies.
During the course of those liquidations, amongkénthings, they negotiated and agreed
a pooling agreement between the relevant BCCI campawhich had claims against
each other) and a settlement agreement with thei@ment of Abu Dhabi, on behalf of,
amongst others, both BCCI SA and BCCI Overseas,tilte main companies in the
group. Touche Ross continued to act at all tineedicuidators in spite of the obvious
potential conflicts amongst the various companiethé group.

114. | do not think that it is disputed that it is notusual in England for accountants who
have previously been advising a group of creditorise appointed as office-holders. Mr
Wallace, who has enormous experience in this fisklys that it is commonplace.
Whether or not that is strictly expert evidence iGhihhe was not called to give) | do not
pause to consider. In any event, one sees it boguirom reported cases: see agam
Maxwell Communications Corporation git992] BCLC 465, where Hoffmann J did not
regard the fact that Price Waterhouse had actedtherbanks in investigating the
company’s affairs as precluding them from becomifficeholders, adding for good
measure this:

“There is in my mind nothing to choose so far ampetence, integrity and
independence are concerned between these two dnfimas. | have no

doubt that each of them would act independentlpfiise holders appointed
by the court and that Price Waterhouse would irwag act in a way which

favoured the banks at the expense of other cradiar...that Messrs Touche
Ross would cast themselves in the role of the mamagt's nominees and
favour them.”

115. Mr Davies also referred tBe Exchange Travel (Holdings) Ltd (in liq) (No[3997] 2
BCLC 579 where the same three office-holders wem@omted as joint administrators
and subsequently as joint liquidators of two comgsnHoldings and its wholly-owned
subsidiary Agency. When the appointments were ntlagl@ffairs of the two companies
were confusingly intermeshed. Mr and Mrs McNallgresdirectors of both Holdings and
Agency. Holdings did not trade in its own righytkincurred costs on behalf of its
subsidiaries. Holdings used Agency’s bank accotmtfund its expenditure. It was
unclear whether the repayments which were the sulgk the section 239 IA 1986
proceedings had been made by Agency or Holdings tlemse proceedings had initially
been brought in relation to both Agency and HoldingBy early 1994 it had become
apparent (i) that Agency was the major creditoth@ Holdings liquidation and (ii) that
the repayments which were the subject of the se@R&9 proceedings had been made by
Holdings. The amount owed by Holdings to Agencgresented 98.8% of Holdings’
indebtedness. On those facts (which Mr Daviedeast, describes as “exceptional”),
Phillips LJ concluded:

“In the light of these facts | cannot see any dohif interest between the
creditors of Agency and the creditors of Holdingsr anything improper in
the same office holders acting in respect of theidiations of each company.”

So that is a case where the court perceived tloebe ho conflict and, accordingly, had
no problem with the appointment of the same ligudato each company. It is not
authority for the converse proposition that, in @dises, it is inappropriate to appoint
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individuals as officeholders to two or more compeaneven where there are existing
conflicts but where conflicts can be satisfactorilgnaged, for instance, in cases where
this is adequate, by the appointment of an additiomdependent officeholder.

116. Apart from these authorities, it should be noteat thfficeholders, in putting forward
proposals for a CVA, are not negotiating or agrgeanything. It is not for the
officeholders to advocate the interests of one gm@iucreditors as against another group,
nor to engage in brinkmanship, or attempt to extracsom payments, on their behalf by
refusing to put forward what he, the officeholdesgards as a fair proposal in order to
extract a better proposal for the first group. yhienply put forward proposals (which, if
they are acting properly are ones which they massicler to be fair to all the creditors of
the company and to the company itself). It istfa creditors to decide, by voting on the
proposal, whether a voluntary arrangement undet986 should come into effect. Nor
are they negotiating on behalf of creditors in negimg compromises of claims by or
against third parties (although when they are naggeg compromises, they should, of
course, be concerned to achieve the most for tiateesf the company as they can).

117. Itis helpful to consider further what it is that afficeholder ought to be doing when he
is appointed for the purpose of achieving the psepaf proposing a CVA or a scheme of
arrangement for his company. In the case of apyafucompanies, it may (as in the
present case) be perceived that the most satisfjastay — perhaps the only way — of
achieving a CVA is as part of a wider raft of agaments and compromises, including
CVAs for other group companies; and this can bewkether the officeholder is an
officeholder only of the company under considerato of other companies in the group
as well.

118. His responsibility, in attempting to fulfil the paose for which he is appointed, is
therefore to try to structure an arrangement thihtbe capable of achieving the necessary
statutory majorities and will not be unfairly prdjcial to any creditor. There will,
inevitably, be a range of proposals which he cquitito creditors: as already pointed out,
what one creditor regards as satisfactory, anatier regard as unsatisfactory and it is
precisely to resolve that problem that a minorigditor can be bound by a vote provided
that he is not unfairly prejudiced. To achieve mpopsal which falls within the
permissible range, the officeholder will often neledadopt a variety of approaches,
including in particular acting as a mediator orkaobetween various groups of creditors
in an attempt to see if sufficient common ground ba found. If the officeholder can
broker an agreement betweenakditors, his task in putting forward proposalan easy
one. If, after attempting to broker a deal, he establish consensus among a majority, he
can put the consensus forward as a proposal folumtary arrangement — but only if he
considers that it is not unfairly prejudicial teetminority.

119. If he cannot even find a consensus among majorgglitors (as in the present case), he
can, and should if he possibly can, nonethelesswdlate proposals for a voluntary
arrangement to put forward for approval. Againsheuld only do so if he considers that
the proposals are not unfairly prejudicial to amgditor constituency. Moreover, he
should not, in my judgment, put forward proposatdéess he considers that there is a
reasonable prospect of their being adopted. Krwevs that a minority sufficient to block
the proposals is adamantly opposed to them, hedamriwasting time, effort and money
in formulating such proposals in detail and ougittto do so. In those circumstances, he
may have to accept, however reluctantly, that ngplsi cannot formulate a voluntary
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arrangement which has any prospect of being acdeptewhich case a winding-up is
inevitable.

120. This approach is correct, in my view, whether aséooking at the officeholders of a
single company who are proposing a CVA or schenaraingement for that company or
at the officeholders of several companies who aiatly attempting to formulate
proposals for a complicated and inter-locking $6€9As or schemes of arrangement in
relation to a group of companies.

Relevance of conflicts and ICAEW Guidance and itstatus

121. The two issues before me are whether the CVAs 8 Bnd EGO BV are unfairly
prejudicial to the Applicants and whether the afiolders of those companies should be
replaced. The Applicants say in their opening temitsubmissions that the Respondents
wrongly proceed on the basis that this applicasimmds or falls on the section 6 1A 1986
point and that their Case Summaries do not addhes#pplicants’ conflicts case at all
(although they do, however, deal with it in theibsequent submissions). What the
Applicants say is that the Applicants have a sdpaamd serious case based on the
Respondents’ conflicts of interest. | have to #at that is not how | see this case in
relation to the CVAs although | can see that treesggects may be important in relation to
the removal of officeholders from office.

122. So far as concerns the CVAs, section 6 is the Inéggnand end of the case before me.
The issues of conflicts and breach of ICAEW Guidacoeme into the picture only insofar
as (if at all) they are relevant to establishinpirrprejudice. In relation to that, they may
be factors but | do not consider that the facts #ra officeholder is in a position of
conflict, even serious conflict, and that he ishreach of his professional rules are
enough, by themselves, to establish unfair pregjdio the extent that Mr Davies
submitted to the contrary, | reject his submission.

123. Indeed, | treat the whole issue of conflicts witlme circumspection. The question for
me in relation to the CVAs is, ultimately, whetlieey unfairly prejudice the Applicants,
not whether the process by which the CVAs werevedriat was fair. There are, of
course, cases where conflicts can result in addimn being set aside, for instance by
application of what have become known as the sdfidg and the fair dealing rules (as
to which seeSnell’'s Equity(31* ed) at 7-37 to 7-46). There is nothing of that sothe
present case — nor could there be since the CViAgiaen effect to by statute and do not,
in any event, give rise to any sort of statutorgriitact” to which the officeholder is a

party.

124. In any event, even if the facts of the present eaeesufficient to invoke the conflicts
rules which Mr Davies has identified those (judgade) rules must give way to the
statutory provisions of IA 1986 and the Insolverityies. The fact of the matter is that
the officeholders in all the companies in the pnésase have been validly appointed: at
least, there is no application to establish todbetrary, the Applicants seeking only to
have them removed from office in EH3 and EGO BVs shich officeholders, they have
duties to perform pursuant to the statute: theyrnateprecluded from performing those
duties by reason of any conflicts which they ardain

125. As | have already said, in voting on a proposa,dreditors decide whether to accept it
or to reject it, a minority being given only limiteprotection against the will of the
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relevant majorityie the protection of being able to challenge the C\WAdnly where it is
unfairly prejudicial. Parliament recognises thesgibility that reasonable persons can
take different, reasonable, views of a proposal.

126. Just as there is a range of reasonable views agredigors about a proposal, there is
likely, in many cases, to be a range within whiclC¥A could be approved without
giving rise to unfair prejudice to any creditor.ff ®@ach end of that scale, where one or
more creditors would suffer unfair prejudice, théACwould be open to challenge under
section 6. But within that range, no successfallenge can be mounted.

127. However, it is for the officeholder to present pweals for approval. In doing so, he
too has a range within which he can act. He shawddoubt, present only a proposal
which he himself thinks does not unfairly prejudaiey creditor and which is one which
he considers is likely to gain the necessary mgjofi acceptance among the creditors as
a whole. Suppose then that a particular propoBabposal 1, presented by an
officeholder is within the range of proposals whizhwholly independent officeholder
could properly put to creditors. Now suppose ttie officeholder is in fact in a
significantly conflicted position but that he noneless puts forward Proposal 1, in his
own mind putting aside his conflicts and making twwha regards as a fair assessment.
The question then arises: Can a creditor who walddbetter under an alternative
proposal, Proposal 2, say that he is unfairly ghegd (for the purposes of section 6) by
the CVA resulting from Proposal 1 because an inddeet officeholder might have put
Proposal 27?

128. The answer to that must clearly, in my judgmentNioeunless the creditor can at least
show that Proposal 2 would have been accepted amddwhave been capable of
implementation | add, and emphasise, those last words, bedaisabsurd to suggest
that even an independent officeholder would, orukhoput forward a proposal which
was not capable of implementatia@ypecause it requires co-operation/agreement from a
third party who will afford that co-operation inlagon to Proposal 1 but not in relation to
Proposal 2). This may give rise to difficult quess about the degree of certainty which
the court must have but, as a minimum, the creditmrld need to show, in my judgment,
that on a balance of probabilities, Proposal 2 @dalve been accepted.

129. Further, one should not lose sight of the substarican application under section 6.
The substance is that one creditor or group ofitedis challenging a voluntary
arrangement binding on the company and all itsitrexd— effectively there is an issue
between different groups of creditor. In form, thpplication under section 6 is an
application to which the officeholders, and not titeer creditors, are parties. Where
relief is sought against a fiduciary — such asustée in a self-dealing or fair-dealing
situation — it is entirely unsurprising that thduciary must suffer the consequences of
failing to eliminate, or properly to manage, hisitict. But where the relief sought is, in
substance, against other creditoest¢ upset the binding voluntary arrangement between
them all) the position is very different. The atleeeditors have to accept, of course, that
if the voluntary arrangement which they have emteim&o is, objectively, unfairly
prejudicial to an applicant creditor, it is vulnele but what they might find difficult to
understand is why, if the voluntary arrangementithin the range of proposals which an
officeholder could properly have put forward fopagval, it should be open to challenge
simply because a different officeholder might hpuea different proposal.
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130. Similar considerations apply in relation to breathprofessional guidance/standards.
There is, in my judgment a distinction to be drawvetween the interests of the insolvency
administration and any guidance given by a relepaofessional body. This aspect was
present irRe Polly Peck International pio an application which came before Millett J
on 3 February 1992. There had been criticism$iénaccountancy press of Mr Jordan
and Mr Stone, partners in Coopers & Lybrand, fovilg accepted appointments as
administrators in spite of a conflict of interestd firm having acted for Mr Nadir). This
passage appears in the Judgment of Millett J &3 ):

“Mr Jordan and Mr Stone have made full and detatistlosure to the
Institute, which is still considering the matteifhe Institute is, of course,
concerned with the integrity and objectivity of itembers and has laid down
guidelines for the conduct of their professionali€ki | am concerned with
the interests of the administration. It is, of ks®y of paramount concern that
administrators who are officers of the court, pessategrity and objectivity.
No possible criticism can be made of the applicantbe present case.”

131. Millett J also referred to the costs consequendetisplacing the administrators, and
the protection afforded by the appointment of aicefholder from another firm (see at
page 3A-C):

“To displace the administrators, a year into @fiavithout a very strong
reason for doing so would be very damaging. |ssano reason for doing so
and, indeed | would have no hesitation, as Moditin appointing the three
administrators even if the question arose at they veutset of the
administration, instead of a year into it”.

In fact, Mr Crystal tells me, the two administratcsubsequently remained in office,
notwithstanding that they were later fined as altes disciplinary proceedings actually
brought against them by the ICAEW.

132. Further, since the alleged breaches of the ICAEWd@mes in the present case relate,
in effect, to conflicts of interest, | do not cotei that consideration of those Guidelines
really adds anything to the Applicants’ case sawdtfe forensic point that, not only have
the Respondents acted when suffering from allegedigoncilable conflicts but those
conflicts are ones specifically to be avoided icaadance with professional rules. My
approach is consistent with that of Popplewell Huxford v. Stoy Hayward & Co
[1989] BCC 421. In that case, a partner in thedeant firm had acted as the receiver of
a company. The claimants (guarantors of the cogipatebts) alleged that the firm had
given the company negligent advice pre-receivershiphey alleged, amongst other
things, that the firm had been in a position of féoh since it had advised both the
company and the appointing debenture holder. iat, tthe parties’ expert witnesses
canvassed the guidance on conflicts of interestlighdd by the ICAEW and the
Insolvency Practitioners Association. Popplewedald this, at p 435F-454B:

“2.100 Although the matter was canvassed at coradidie length with [the
claimants’ expert], it seemed to me at the endisfavidence, as indeed it
does now, that as an allegation it did not founduase of action on its own. If
as a result of the conflict of interest the defertdawvere negligent in the
advice they gave to the plaintiffs then the pléisthave a cause of action as a
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result of the negligence. The conflict of interesiuld historically be the
reason for the negligent advice ...

2.104... | approach this case not in any semandig lwt by looking to see
whether as a matter of fact Stoy Hayward acted grtgpr not in relation to

the plaintiffs. If in fact there was a conflict miterest which resulted in their
giving improper advice | shall say so; but it is tuality of the advice and not
the reason behind it which is the question | havesolve”

Scheme of arrangement

133. Mr Davies points out that the liquidators and adstrators of EH3 and EGO BV could
have proceeded, in the present case, by way ohese of arrangement under section
425 Companies Act 1985 rather than a CVA in whiake; he says, if | understand him
correctly, that the Applicants together with anestEGO BV only bondholders would
have formed a separate class for voting purpobisseems to suggest that this was the
only way in which the liquidators/administratorsuttb properly have proceeded. In my
judgment, it was perfectly proper to proceed by w&yCVAs rather than schemes of
arrangement. Parliament has provided these alieeneoutes and afforded different
types of protection in relation to each route (alb®at the test of fairness in each case is
effectively the same). Mr Davies has cited variaughorities in relation to the
identification of classes in the context of a schevharrangement. | do not consider that
| need to decide whether, had the proposals preckleg way of schemes of arrangement
rather than CVAs, the Applicants and those in a pbsition formed a separate class and
decline to do so.

134. There is, in any case, a material difference beatvike two processes. In relation to a
scheme of arrangement, there needs to be approvalegach voting class. Accordingly,
a separate class can block a scheme of which & doeapprove even though the overall
scheme may fall within the range of reasonable gsals which that class could adopt
without unfairness to any particular member of tlekss. In contrast, a CVA is
determined by a single vote of all creditors. Aug of creditors forming a separate class
who would be able to block a scheme of arrangemmayt well not have sufficient voting
power to block a CVA. Their only remedy, if theg dot like the result of the vote, is to
challenge it on the grounds of unfair prejudice emsection 6. The mere fact that they
would be able to block it as a separate class wWerematter proceeding by way of a
scheme of arrangement does not entail that theperessarily unfairly prejudiced when
the vote of the CVA goes against them.

The Witnesses

135. | have no doubt that all of the witnesses who gangd evidence are honest people,
none of whom is deliberately lying or attemptingnbislead the court except that | do
have some reservation in the case of Ms Seppalehwiiome to in a moment. They do,
however, have different recollections of certaineg and have very different
perceptions of the events as they unfolded. If staets with suspicion and conspiracy
theory, then the actions of the KPMG administrdtiopgidators can be seen as
confirmation of the Applicants’ fears that the dan§ of interest of the KPMG
administrators/liquidators have led them inevitataytreat the Applicants unfairly and,
indeed, in a deliberately prejudicial way. If,dantrast, one starts with a view of them as
honest men attempting to achieve the best outcomallfconcerned, their actions can, at
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least on one view, be seen as achieving a suctesgttwome which has treated everyone
fairly, the conflicts having been managed appraplya

136. On behalf of the Applicants | heard from Mr Roorivs Seppala and Mr Olin. From
the Respondents | heard from Mr Wallace, Mr Tuckér,Spratt and Mr O’Connell. |
also heard from Mr Bloom who was called by the Wggmts but had not produced a
witness statement.

137. Mr Roome’s evidence was, in the end, largely uneatibus. He does, if | may say so,
seem to have identified very closely with his dgeand their case and in his enthusiasm
has, | fear, lost a full sense of objectivity. ¢arparts of his withess statement are
advocacy rather than evidence of fact — but notedkeof assistance in identifying the
issues — and he seemed unwilling to accept thatswehich differed from his own might
nonetheless be reasonable. He made some serlegat@ns of bias and misconduct,
including professional misconduct which, as will $&en, | totally reject but which he
declined unequivocally to withdraw.

138. Ms Seppala was the least satisfactory of all thnesses. In making my general
comments above, | said that no-one was deliberftaly. But | fear Ms Seppala has a
distorted recollection of some events — particylathout what happened at the meetings
in New York in January 2005 — and, with the beneffihindsight, has introduced a “spin”
(I am sorry not to be able to find a better wordhick suits the Applicants’ case. She is
also prone to exaggerate — the Respondents woaléatkerise it as lying, but I give her
the benefit of the doubt on that — for instance fwgygestion (eventually withdrawn by
her) that Mr Wallace had “continually” representedhe Applicants that the RCF Banks
had a strong direct claim against TXU Corp whefatt he never said that at all. She also
recollects (and she may well have believed whatge saying) events which did not, as
| conclude, take place (namely a conversation WithWallace “in a small room” and Mr
Olin reading and explaining a position paper in Néwk on 11 January 2005). She is, |
am quite sure, an astute and effective businessanwoinotally reject her description of
herself as naive. | am quite sure that she waselglanvolved in developments as the
representative of SISU as a Committee Creditor.t $he had many other business
matters on her mind and when it came to producargniitness statement and giving her
oral evidence, her recollection was not, | thirkkaacurate as she would like to make out.

139. Mr Olin’s evidence did not, in the end, assist mecm He, like Ms Seppala, gave
evidence in his written statements about the Malt&acts (as to which see [215] below)
and the state of Unum’s knowledge about them wigeeing to the appointment of
KPMG liquidators of EH3. His responses in crosaraiation were not supportive of
what he had said. My own conclusion on that isgygears later.

140. Mr Bloom was an important and helpful witness. s clearly entirely honest and
attempted to assist as best be could. It is imapbrto take his evidence as a whole
because some of his answers taken in isolationagiwesleading impression of what he is
really saying.

141. In addition to these witnesses, the Applicantedetin the evidence of Mr Terry whom
the Respondents did not seek to cross-examineeutience was largely confirmatory of
Mr Roome’s evidence although any other matteredais/ him were dealt with in cross-
examination of the other witnesses.
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142. Mr Wallace was also, to my mind, a transparentlgdsd witness. His mastery of both
the broad picture and the detail of negotiations wapressive. | accept his evidence on
matters of fact; in particular, where there is aconsistency between his evidence and
that of Mr Roome, | prefer that of Mr Wallace. Asth Mr Roome, Mr Wallace’s
witness statements contain some argument ratherbibiag restricted to matters of fact.
In saying that | accept Mr Wallace's evidence, | aot saying that | accept his
arguments. My own conclusions on those appear. late

143. Mr Tucker, too, was a transparently honest witraags| accept his evidence too.

144. Mr Spratt did not have anything like the involvernehMr Wallace and Mr Tucker in
the events leading up to the BTL and ATL CVAs. \Mas, however, clearly honest and
trying to assist the court. He was perfectly frablout his lack of involvement until quite
a late stage in relation to each settlement, bbtve and below the line. The dispute
concerning Mr Spratt is, or should be, not whetlikat he says he did and thought was
true (as to which | accept his evidence) but wheliieeactions were adequate, whether he
was capable of representing the interests of EHdnag Mr Wallace (to whom the
Applicants say he was subservient and deferred)vamether they resulted in unfair
prejudice to the Applicants.

145. Finally, Mr O’'Connell was, again, to my mind an lesh witness who was perfectly
frank, again, about his lack of involvement untlage stage. As with Mr Spratt, | accept
the truth of what he says. Mr O’Connell is deseditby the Applicants as glib. That he
brought humour — | do not accept, as the Applicaatg that he was glib - to his oral
evidence is true, but that is not to say that he ma on top of the issues.

146. Mr Hassenstab and Mr Hearn provided witnessesrstatts. They were not cross-
examined and their evidence stands uncontradicted.

Bias and deliberate bias

147. It is appropriate that | deal at this stage witha #llegation that KPMG were biased in
the sense that their conflicts in having actedtfe RCF Banks — but only, | remind
myself, as part of a larger syndicate whose interéisl not all lie at TXUEL — and their
conflicts as officeholders in companies whose @gty diverged on some important
issues, made it impossible for them to act objetiand also with the related, and far
more serious, allegation, that those conflicts tleem them_deliberatelyo prefer the
interests of the RCF Banks over the Applicantsotally reject that second allegation. |
have no doubt whatsoever that both Mr Wallace amdrwtker (and indeed Mr Spratt
and Mr O’Connell) were at all times attempting te fair; they were certainly acting
honestly; they were certainly nataking decisions with a view to preferring the RCF
Banks over any other creditors, including the Apgtits. | quite understand the argument
that they were not capable of acting objectivelyasao be fair because of the conflicts
which | have just mentioned. But | do not consitiet there is adequate material on
which the more serious allegation, which may on wmsv amount to dishonesty and
certainly one of serious professional impropriesn properly be made.

148. Nor do | accept, although | do not say the argunséwould not have been made, that
any of the KPMG officeholders were driven by an @rgiive to achieve settlements,
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whether below or above the line “at any cost”. ddtirse, Mr Wallace and Mr Tucker
had, and have continued to this day, to put inreorraous amount of effort into achieving
an overall settlement. They regard what they hiswvdact done as a considerable
achievement. They believe that what they haveeaell is fair (in particular, is not
unfairly prejudicial to the Applicants) and havevays believed that to be the case. Even
if the Applicants are correct in saying that theywé been unfairly prejudiced, | do not
consider that it is correct to categorise what dffeceholders have achieved as being
driven by “agreement at any cost” let alone, iratieh to one of the most significant
complaints, “£67 million to the banks at any costhe purpose of their appointments at
TXUEL, TXUEG, TXUAC and TEG was, after all, to aelie (if they could properly and
fairly do so) CVAs or schemes of arrangement pedgito avoid liquidations. They have
put all their energies into achieving settlememd @VAs to give effect to them. | reject
the notion that, in doing so, they have abandohediriterests of certain creditors, the
Applicants, who had become a nuisance and whoseestit could safely be disregarded.
In short, | consider that all of the officeholdengave carried out their duties in a
conscientious manner. Whether that has nonethedssdted in unfair prejudice to the
Applicants is what | have to decide.

A more detailed statement of the relevant events dnssues

149. October to mid November 2002:There were, at least in theory, essentially two
courses open to the TXU Europe group in dealing w& financial problems: a financial
restructuring of the group or an asset sale couplgl some sort of insolvency
proceedings. Since the approach of various ineparties (including the group
companies, the major financial creditors and theeiotnajor creditors, in particular the
PPA Creditors, and their respective advisers) agexl, and one might say became, in
certain respects, entrenched, during October aaditst half of November 2002, it is
helpful to set out the developing dynamics. | t#ke from Mr Wallace’s first witness
statement which, in these respects, | accept.

150. On 17 October 2002, the companies in the TXU Eurgqmip invited the financial
creditors and their advisers to a meeting at tlieesf of their own solicitors, Herbert
Smith, for a presentation about the group’s finahgiosition and the options for the
future. All the Lending Bank Syndicates (includitigg Bank Steering Committee) were
invited. Mr Wallace attended this presentatiohigrole as adviser to the Bank Steering
Committee.

151. The presentation was delivered by Paul Marsh, t0© ®f the TXU Europe group,
although representatives of the group’s advisexdyding E&Y and Herbert Smith) and
other directors also participated in the presemtatiAt the presentation it was explained
that TXU Corp had withdrawn its financial suppastthe TXU Europe group, that as a
result of this, the group had been downgraded byrdtings agencies to sub investment
grade with a negative outlook and that the downgraad triggered a number of cross
default clauses in the TXU Europe group’s finanamg trading contracts, with the result
that the group was in a bad and quickly worseningnicial position. Mr. Marsh then
explained that the directors of the TXU Europe graompanies were considering two
plans to deal with the crisis:
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a. a work out over the next 6-9 months based on dieomt cash preservation, a
renegotiation of the PPAs and a rescheduling ofjtbep’s long term debt. This
was referred to as “Plan A”; and

b. an immediate sale of the core UK businaedi{e retail business located in TXU

UK), followed by administration of the remainder tife business. This was
known as “Plan B”.

152. Of the two plans outlined, the Lending Bank Syntiisa(and possibly some other
financial creditors) clearly preferred Plan A. Vghithey realised that they had little
prospect of ever being paid out in full, they bedié that their best chance of maximising
their recoveries was for the group to be restrectuand allowed to trade out of its
difficulties. Their preference for Plan A was elgacommunicated both by them and by
their advisers to the TXU Europe group.

153. The Sale of the Retail Business to PowergenOn 18 October 2002, however, the
financial creditors were told that a substantial for the group’s retail business had been
received from the Powergen group of companies aitlinn24 hours of this bid being
received, it became clear that the TXU Europe gtwagb no further interest in a “Plan A”
restructuring but now favoured a “Plan B” salelsd group’s principal business.

154. On 21 October 2002, various companies in the TXWope group entered into a sale
and purchase agreement by which the vast majdrittyeogroup’s assets, of both its retail
and other businesses, were sold to the Powergeapgod companies for a cash
consideration of approximately £1.37 billion. Witis sale, the financial creditors lost
what some of them at least perceived to be thest lbbhance of maximising their
recoveries. This was a frustrating developmenttfi@m. Not only had they clearly
stated their preference for a financial restruomyrithe sale was completed by the group
without seeking or obtaining the consent of the R&anhks or other Lending Bank
Syndicates despite the fact that the relevant ti@rumentation contained express non-
disposal provisions. | would, however, add that Wallace believed at the time and
remains of the view that the sale of the retailifess was for a consideration which
represented fair market value for the assets sold.

155. Another relevant factor in the unfolding eventsswlae regulatory regime within which
the group operated. The industry regulator, Thigc®fof Gas and Electricity Markets
("Ofgem”), had the power to step in (in its capaas “supplier of last resort”) and, if it
was felt that the supply of electricity to the @mer might be interrupted, effectively
appropriate without consideration the group’s entietail business for re-distribution
amongst other suppliers. Ofgem was in constanthtawith the directors of the TXU
Europe group throughout this period and was agtitteleatening to exercise its powers.
Consequently, the group was under the threat afidoiss only substantial asset for no
consideration. It is reasonable to assume thatigik must have played an important part
in the thinking and actions of the group and it®ecliors and advisers. Nevertheless, the
financial creditors, at least some of whom had #ewes held discussions with the
regulator, felt that the group’s actions in sellthg retail business had been unnecessarily
precipitous and that more time and energy shoukk Hzeen devoted to what was
described as “Plan A”.
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156. At the 17 October 2002 presentation to the findncraditors, Plan B had been
presented as a sale of the retail business folldweddministration of the rest of the
business. Over the course of the next few dayseler, and certainly by completion of
the sale, the TXU Europe group had decided nottiign for immediate administration
but to pursue a strategy that was described a®m@erly wind down” over a period of
several months.

157. It was at or around the time of the sale to Powerthat the directors of the TXU
Europe group and their advisers decided that sepérgal representation was required
for certain companies in the group. On or arou@dOgtober 2002, Lovells were
appointed to act for TXUEL, Finco 2, TXUAC and TEhilst Herbert Smith continued
to act for TXUEG and its subsidiaries. E&Y congauto advise all companies in the
TXU Europe group.

158. It was with the appointment of Lovells that the 6ab-the-line” and “below-the-line”
expressions were coined, with the former being usetkescribe the Holding Companies
down to but excluding TXUEG and the latter beingdiso describe TXUEG and its
subsidiariesié the Operating Companies).

159. The £67 million Swap Proceeds.| have already identified the £67 million issue and
the timing of the relevant payments. It is to ln¢éex that neither the financial creditors
nor their advisers, including KPMG and A&O, knewoabthe relevant encashments or
how they had been dealt with until the next weekabout 22 October 2002, and after the
sale to Powergen had taken place.

160. This is what Mr Wallace has to say in his firstiveiss statement about the events in
guestion at the time (which | accept):

49.The directors [of TXUEL] and their advisers becaaneare of at least the first of
these transfers (albeit after it had taken plaefdpre 18 October 2002 (and in all
likelihood, some time prior to that). ....... We wedddtthat the group’s total cash
balance would be down to £47 million by the folloggi Monday morning
(21 October 2002), but that £45 million of this vsmsnehow restricted. | had no
knowledge at the time where this £45 million hadneofrom or why it was
restricted.

50.Two days later, at noon on 20 October 2002, | ppdted in a conference call in
which a further update was given by, | believe, 8ale [of Herbert Smith,
TXUEL'’s then advisers]. ....... | note that Mr. Florenfof A&O, acting for the
Bank Steering Committee] note states thé{e“ have worked out a way to
introduce £45 million into our cash-flow. It istwow blocketl At this point, |
still had no knowledge where this £45 million haahe from, why it had been
restricted or what way had been found to release it

51.1t was not until the following week, on Tuesday @2 Wednesday 23 October
2002......... that | (or indeed to my knowledge any of Eieancial Creditors or
their advisers) was told of the genesis of thetfiged” £45 million.
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52.

53.

54.

55.

56.

57.

Mr. Gale told me that the £45 million was the pmxte of various in the money
swap transactions with TXUEL which had been enadsh&hese proceeds had
then been transferred to TXUEG. He further infadmee that he had deliberately
decided not to tell the Financial Creditors durthg various calls and meetings
over the previous weekend why the £45 million haerbrestricted (or “ring-
fenced” as | believe he put it) or that the £45lionl of the swap proceeds had
been assets of TXUEL. He told me that the reasmm withholding this
information from the Financial Creditors was thatfeared that they would have
used this information to seek to freeze the monetphé hands of TXUEG, on the
basis that those funds belonged to TXUEL. If tleakcial Creditors had been
successful, these monies would not have been alaita support the business
until the sale of the retail business had beerctdte

Mr. Gale apologised for not explaining the positifully at the weekend but

explained that the £45 million had been releasamidash flow on the basis that it
would be repaid to TXUEL from the proceeds of thée f the retail business.
He told me that the release had benefited the torsdsince it had removed the
danger that the regulator might exercise his powermgppoint a supplier of last
resort and left the way open for the business tedba@ and value released for the
benefit of all creditors.

Mr. Gale went on to tell me that he had previoushderstood there to be
approximately £45 million of swap proceeds but thatnow thought that there
may be more. Herbert Smith and the TXU Europe groompanies were in the
process of clarifying the position. | subsequetelgrned that the amount of the
swap proceeds was approximately £67 million.

Accordingly, it was only at this stage that |, tReancial Creditors and their
advisers (including Mr. Segal and Mr. Florent) baeaaware of the existence of
swap transactions with TXUEL, their encashment, gredsubsequent transfer of
the proceeds to TXUEG and their ultimate releade meneral cash-flow to

facilitate the sale of the retail business to Pgser

| duly reported these matters to the Financial @oesland their advisers. This
information caused considerable consternation am phart of the Financial

Creditors. They blamed the directors of TXUEL &llowing substantial assets to
be removed at a time when TXUEL was, on any viespehtessly insolvent and,

rightly or wrongly, also blamed the company’s adwvss Ernst & Young and

Herbert Smith, whom they perceived to be inextrigdied up with the events in

guestion. These events came to light within ddythe sale of the retail business
to Powergen which the Financial Creditors had opgosn the basis that it
removed their last chance of maximising their rec@s on their very substantial
investments.

Once the information concerning the Swap Proceeuts dome to light, the
Financial Creditors of TXUEL and their advisersgsed for the Swap Proceeds to
be returned to TXUEL. By 4 November 2002, the aies of TXU UK had
agreed to make the repayment from the proceedsedddle to Powergen but, just
before the payment instructions could be given, t&/8i Case LLP, who then
acted for the Lilo Banks which had lent funds toUEG, objected to the transfer
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taking place. Accordingly, it was agreed that flfion of the proceeds received
by TXU UK from the sale of its retail business (@arsequivalent to the Swap
Proceeds) would be placed in escrow pending agneteohés rightful ownership.

58.As a result of these events, a key inter-compaspule emerged. The Swap
Proceeds were originally an asset of TXUEL but each XUEL, TXUEG and
TXU UK had a possible claim to the equivalent antowhich had been taken
from the proceeds of the sale of the retail busiresl placed in escrow.”

161. | record this evidence in such length because imnortant to understand the reasons
behind the strength of feeling which was generatgdin the Lending Bank Syndicates
that monies should be returned to TXUEL. As wdld®e, it was an issue of principle in
relation to the ATL settlement which led to the ATVAs.

162. The inter-company balancesMeanwhile, E&Y were spending a considerable amount
of time trying to unravel the TXU Europe group’sd@rcompany position. From this
exercise emerged another of the main issues raguiesolution. This issue was whether
certain key inter-company balances had been ledttoue unsettled or whether they had
been settled by netting them against the balandeshweach company had with the
group’s treasury company, TXUEG, as a result ofepag and funding processes. In
the case of the ATL companies, there were largéorisl inter-company balances
resulting from the transfer of the Eastern Elettiribusiness from EH3 to TEG in 1998
and the funding arrangements for the acquisitiotnefTXU Europe group.

163. The group was comprised of numerous subsidiar@sef which traded heavily with
each other, giving rise to substantial liabilitiesd therefore inter-company balances.
Further significant inter-company balances arosa essult of TXUEG's role as banker
to the group, pursuant to which it received crédilances from other group companies
and made funds available to subsidiaries when redui It emerged that the most
important inter-company relationships for theseppges were those among TXUEG,
TXU UK and EET.

164. From March 2001, EET supplied electricity to thewugy’s retail business. The volumes
and values were considerable and between appradynitarch 2001 and November
2002, electricity (as well as gas and some coalttwapproximately £1.8 billion was
supplied by EET to TXU UK.

165. At the same time, positive cash balances in TXU $JBank accounts resulting from its
customers settling their electricity bills werentséerred or “swept” up to TXUEG (in that
company’s capacity as group banker) giving risa tdebt obligation from TXUEG to
TXU UK and TXUEG made funds available to EET (agairthe same capacity) so that
EET could settle its liability to the outside magtki@ turn giving rise to a debt obligation
from EET to TXUEG.

166. The group’s financial records were in a state ofsiderable disarray and it was
impossible to determine conclusively from these tiwleor not various obligations were
still outstanding (the “gross” argument) or hadrbdescharged (the “net” argument) (the
“Net v Gross issue).
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167. The Net v Gross issue came to light gradually du@ctober and early November
2002. Whether or not the liability between TXU W@iKd EET had been discharged was
of crucial importance to all the financial credgawhether their financial interests lay
primarily at TXUEL or TXUEG). Indeed, if the lidiiy between TXU EG and EET had
not been netted off, the “Gross” approach, sigaificfunds would flow to EET in
satisfaction of TXU UK’s debt to EET and then onawn EET's creditors (principally
the PPA Creditors). The total flow of funds to TEQG and its creditors, however, would
be reduced, as TXUEG would only receive a distrdyuin its capacity as a creditor of
EET. On the other hand, if the “Net” approach wadepted, TXU UK would in all
likelihood be solvent and funds would be availaldélow to TXUEG by way of equity
distributions and from there to travel further e tgroup through other inter-company
balances or equity distributions.

168. A significant impact of the Net v Gross debate wasthe relationship between the
financial creditors and the TXU Europe group’s otlegest creditor constituency, the
PPA Creditors. All of the creditors knew that thest substantial asset of the group was
the proceeds of the sale of the retail busine$®otwergen which resided almost entirely
at TXU UK and their ultimate destination would, dovery large extent, determine the
level of any dividend to creditors. All creditobglieved at the time that Net v Gross
would be the single most important issue in anyrueturing or insolvency process. The
interests of the financial creditors and the PPAdZors were directly opposed in relation
to this issue.

169. Another inter-company balance of considerable ingrme was the balance between
TXUEG and TXUAC. The directors and advisers to &) Europe group had stated in
a presentation on 17 October 2002 that a subdtamté-company balance was owing
from TXUEG to TXUAC (not, it is to be noted, to ti@onduit Companies collectively).
In the event that TXUEG was insolvent (which appéddikely and would certainly be the
case if the Gross argument prevailed), this wasptireipal route through which funds
would flow from the Operating Companies to the HiajdCompanies. During the course
of the following days and weeks, complete confusiomounded the amount of this inter-
company balance. Soon after the sale of the rbtminess to Powergen, the financial
creditors were informed that the amount of the magaowing from TXUEG to TXUAC
was a fraction of what they had previously beed.toRightly or wrongly, the financial
creditors associated the group’s advisers withilaréato give them proper, accurate or
timely information.

170. It can be seen therefore that the position waseanelt the beginning and for some time
thereafter, although it can now be said, with tlemddit of hindsight, that the only
material inter-company creditors of TXUEG above lihe were the Conduit Companies
with EH3 at £176.5 million, TEG at £82.4 millionAXUAC at £161.4 million. This
means that funds flowing from the BTL companiet®ATL companies goeia TXUEG
to the Conduit Companies before passing to othdr ér€ditors.

171. PPA negotiations | have already mentioned the PPAs in fgjove. The PPA
Creditors were the largest creditor constituentgrahe financial creditors. Because they
were, for the most part, creditors of EET with gudees from TXUEG, the PPA
Creditors were considerably more likely to bendfam the group’s principal asset
located at TXU UK than were the financial creditors
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172. Following the sale of its retail business, the TEUrope group decided not to petition
for immediate administration but to pursue an “oide/ind down” strategy over a period
of several months. This strategy required the natyon of settlements with the PPA
Creditors. Each of the PPAs contained provisi@msietermining termination payments
that would be triggered by TXUEG’s or EET's insateg. The quantum of such
payments in most cases depended heavily upon assassnt of future power prices and
their implications for the ability of each PPA Cited to mitigate its loss in the period
between early termination and the scheduled temmomadf the PPAs (which in most
cases was several years in the future), althougjreicase of Drax, there was a liquidated
damages provision. It was felt by the directorat thuick negotiated settlements of
termination payment liabilities would be attractiveth to the TXU Europe group and to
the PPA Creditors, saving expense for the grougherone hand, and resulting in early
payments for the PPA Creditors (at least some adrnwhvere in financial difficulties
themselves) on the other.

173. The TXU Europe group’s strategy in this respect wattined to the financial creditors
at a presentation on 7 November 2002. Mr Walladgbés to his witness statement
some slides used at that presentation which shewgtbup’s intention to achieve a
negotiated settlement of the PPA Creditors’ claithg probable range of settlement
being specified to be £0.7 billion to £1.4 billianth the probable duration of the orderly
wind down being 6-9 months.

174. Neither KPMG nor the Lending Bank Syndicates wermtips to the related
negotiations with the PPA Creditors which took plg@cior to administration.

175. By about 18 November 2002, the financial creditwese being told that agreement in
principle had been reached or was close to beiagherl with four of the main PPA
Creditors and that Herbert Smith were proceedingpimument these agreements. Whilst
that work was proceeding, however, Drax (one of ldrgest PPA Creditors) served a
termination notice pursuant to the terms of its PP¥s a result of this termination, the
directors of the TXU Europe group reconsideredrtapproach to the remaining PPAs
and, late in the evening of 18 November, decideat th would be inappropriate to
continue to settle out any of the remaining PPAgoocontinue with the orderly wind
down of the group. Herbert Smith sent an emaRMG to that effect on 19 November
2002.

176. The financial creditors were opposed to such ayhastl to the orderly wind down.
Despite this opposition, however, TXUEL, TEG, TXUATXUEG, TXU UK and EET
(but not EGO BV or EH3) all petitioned for admimation on 19 November 2002.

177. The Choice of Officeholder In the period leading up to the administration,
considerable planning was carried out, not onlyhieyTXU Europe group companies and
their advisers, but also by the various creditanstibtuencies and their advisers, for the
contingency that the group could not continue trgcand would have to be put into an
insolvency process. Much of this contingency pilagnrevolved around which
companies would be placed into a process and whuulghbe appointed as the
officeholders in respect of each such company.

178. It might have been thought that the obvious chewelld have been for partners in
E&Y to be appointed as administrators. Howeveerehwere these factors to take into
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account. The period during which E&Y had alreadieda@s financial adviser to the TXU
Europe group had already lasted approximately twod a half months. During this
period, E&Y had become very closely involved in tlumning of the group, advising
(with Herbert Smith) on individual payments andngactions. Many of the financial
creditors had lost confidence in the group’s adsgigancluding E&Y) because, rightly or
wrongly, they came to associate those advisers théhvarious controversial events and
issues during the “orderly wind down” phase pattdy the payment of £67 million
Swap Proceeds downstream and the changing inf@mati relation to the inter-
company balances.

179. Some, at least, of the financial creditors inclgdihe Lending Bank Syndicates, were
opposed to E&Y taking appointments over any comganje group. The directors of
the TXU Europe group companies, however, were keesee their advisers appointed.
The directors had been working very closely witbrnthover an extended period of time
and they could see considerable savings in costéppointing individuals who already
had a good working knowledge of the business antie@key issues that would have to
be resolved in any insolvency process.

180. At a meeting held on 6 November 2002 there had loessussion about contingency
planning to meet the possibility that administrasianight in the end be necessary. Those
attending that meeting included Mr. Segal (of A&®y, Gale (of Herbert Smith) and Mr
Wallace. Mr Segal stated the position of the foahcreditors to be that if, contrary to
their wishes, administration was to take placeyatld not be appropriate for E&Y to be
appointed as officeholders to both TXUEG on the baed and TXU UK and EET, on
the other. This was because of the clear cortfiat existed between TXUEG and EET
concerning the ultimate destination of the procdenis the sale of the retail business as
a result of the Net v. Gross issue. Mr Gale wds atothat stage, willing to enter into a
debate.

181. On 16 November 2002, Mr. Segal wrote to Mr. GaleHefbert Smith setting out the
financial creditors’ concerns in writing. By théitne, general agreement had been
reached that insolvency practitioners from KPMGutipin the event of insolvency, take
appointments at TXUEL and at any financing subsigsaof TXUEL down to but not
including TXUEG and that insolvency practitionersrh E&Y should take appointments
at EET. No agreement, however, had been reachéuequositions at TXUEG and TXU
UK. The key points made by Mr. Segal in his leterelation to this issue were that:

a. The Bank Steering Committee considered it inappatgifor administrators from
the same firm to be appointed both at TXUEG and HiEView of the Net v
Gross issue.

b. Both E&Y and KPMG had acquired considerable knog&edf the affairs of the
group during the “orderly wind down” period andwbuld be an undesirable
expense to bring in yet another firm and that aeegf pragmatism was required
in resolving the problems to which conflicts gaiser

c. Partners of KPMG should be appointed as adminssaif TXUEG.

d. Partners from E&Y should be appointed at EET.
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e. Joint officeholders should be appointed at TXU UKhe rationale for this was
that this was where the group’s principal assatiegsand this would ensure that
these assets were not distributed without the aggae of both sets of
administrators.

182. Mr. Gale responded to this letter on 18 Novemb&220He agreed that adding a third
accountancy firm as administrator would give riseuhnecessary expense and that the
Net v Gross issue gave rise to a conflict but dt#tat in his view, there was an inherent
conflict between partners of KPMG acting as soleniadstrators of both TXUEL and
TXUEG. Mr. Gale therefore suggested that KPMG ppointed at TXUEL, E&Y be
appointed at EET, E&Y and KPMG be jointly appointad TXUEG and E&Y be
appointed at TXU UK, subject to agreed restricti@ms distributing the sale proceeds
from the sale of the retail business.

183. When the companies petitioned for administratiennbxt day, on 19 November 2002,
it was essentially on the basis set out in Mr. Galetter. This arrangement was
supported by all the key creditor constituencieshlenbasis of what was known to them
at that stage of the process. Orders were madinaindate and joint administrators
appointed as set out at [4] above.

184. The existence of the Memorandum of Understanding made clear in a telephone
conference which Mr Wallace had with members of ®endholder Committee
(including Mr Olin) on 20 November 2002. The ageifor that meeting was set out in an
email from Cadwalader to members of the Bondhol@@mmittee, including the
Applicants. It included “the relationship betweRMG/Ernst & Young outlining the
breakdown of work streams between them (which viié documented in the
Memorandum of Understanding)”. It is not clear Wiee the responsibilities under the
MoU of the KPMG and E&Y officeholders in relatioa tonflict issues, and in particular
the £67 million issue, were discussed.

185. The appointments of joint administrators were dfd¢cat least in part, to manage the
conflicts which were then perceived. The Applicanbw complain that the conflicts
were so deep and inherently incapable of managenieitKPMG officeholders should
not have accepted appointment at all or should,later stage when the full extent of the
conflicts became further apparent, have resigned.

186. The purposes for which the orders were made weractoeve the approval of a
voluntary arrangement under Part | IA 1986 or tlacsoning of a scheme of
arrangement under section 425 of the Companiesl®8% and/or a more advantageous
realisation of assets than would be effected oimding up.

187. The Memorandum of Understanding: Given the obligation (at least as perceived by
KPMG and E&Y) of the joint administrators to manattpe conflicts which their joint
appointment was designed to manage (that is totlsayconflicts which might arise
between TXUEG/TXU UK and other group companie®pstwere taken to allocate their
respective responsibilities. The Administrationd@r made by Blackburne J on
19 November 2002 in relation to TXUEG had itselfd@grovision for the agreement of
a memorandum of understandinggU”) between the KPMG and E&Y administrators
setting out the respective roles and respons#sliof each set of administrators. The
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MoU was, in the event, agreed between the KPMGE#ad administrators and its terms
were approved by the Court (without a hearing) 6MNBavember 2002.

188. Mr Wallace states that the purpose of the MoU weasrisure that TXUEG's interests
were properly protected whenever there was a @brifétween the position of TXUEG
on the one hand and that of any of the Holding per@ting Companies on the other, and
that the KPMG and E&Y administrators agreed thaemdver such a conflict arose at
TXUEG the unconflicted administrators would reprashe interests of TXUEG. Since
there seems to be some disagreement about th¢ effilse MoU, | deal with its terms at
this stage.

189. The relevant provisions for present purposes afellasvs:

i) “1.1.6 ‘E&Y Reserved Matters means, in relation to the
Administration:...

a) (B) (1) the long term Power Purchase Agreementsredt
into between [TXUEG] and various counter-parties;

(i) (7) any litigation on
behalf of [TXUEG] against [TXUEL] arising in conntgan
with the encashment of certain swaps by [TXUEL] &l
subsequent utilisation of the proceeds of encash(t@alling
approximately £67,000,000);

b) (C) the initiation, continuance, settlement or coompise of
any legal or other proceedings against any compamersons
whatsoever or wheresoever situate (sic) arisingnfrthe
investigations carried out under paragraph [...] @l

C) (D) all KPMG Conflict Matters...

d)

1.1.9 ‘KPMG Conflict Matters ' means any matter on which KPMG have a
conflict either as a result of work undertakenday person by KPMG
or as a result of a conflict between the interestsTXUEG] and its
creditors and the interests of any other companthiwithe TXU
Group for whom KPMG act as administrators or ligias.”

Clause 2 gave exclusive conduct of the E&Y Reseriatters to the E&Y
Administrators.

190. KPMG were, therefore, expressly precluded by th&JMtom representing the interests
of TXUEG in relation to any aspect of the £67 roifli issue. It was the E&Y
administrators who would act in the interests ef ¢éistates of TXUEG and TXU UK. As
will become apparent, the real claim below the kasted in TXU UK: it is extremely
difficult to see what claim TXUEG would have hadtte £67 million ring-fenced at
TXU UK other than as the recipient of monies asimgirect creditor or indirect
shareholder in TXU UK. However, TXUEG did assartls a claim and the inevitable
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conflict between it and TXU UK was managed by ti&YEadministrators arranging for
the appointment of a conflict administrator, ChHaghes of THM, to ensure that that
company’s claim (and therefore those of its cred)tn relation to the £67 million issue
was fully and properly represented. From thigam be seen that the MoU provided for
the principal conflicts of interests which were nthkenown about including the Net v
Gross issue and the £67 million issue.

191. Accordingly, in relation to any dispute in relatiom the £67 million issue between
TXUEL (above the line) on the one hand and TXUEG'¥tJ UK (below the line) on
the other hand, Mr Wallace and Mr Tucker would figbr the interests of TXUEL
whereas Mr Bloom and Mr Bailey would fight for threerests of TXUEG or TXU UK.
In relation to the £67m, the only companies whic&d rany claim were those three
companies.

Events leading up to liquidation of EH3

192. As | have said, a members’ resolution to wind up3EWas duly passed on 30
December 2002. The decision to have a liquidat@s tax driven. In selling its
operating business, TXU UK had triggered substho#gpital gains which would, unless
losses (whether capital losses or revenue lossglinwhe TXU Europe group were
available to offset against it, give rise to a éaggsessment to corporation tax on capital
gains. The joint administrators of TXU UK togetheith those of other TXU Europe
group companies both above and below the line fitverasought to identify a company or
companies with available losses. To the extent ithaas necessary to realise losses
which had not yet been triggered, that had to beedby the end of the relevant
accounting period — in this case by 31 Decembe2200

193. Bingham and their clients perceived that a liquataivould be less beneficial to them
than an administration and sought to persuade dimé administrators of companies
already in administration of their case. Althougme losses were available in BTL
companies, notably EET, it was not, however, ck#athat stage that they would be
sufficient. In any event, the various administratof those companies would require a
substantial consideration to be paid for the suleemf those losses to enable them to be
offset against TXU UK’s gain.

194. The joint administrators of the ATL companies, artcular of TXUEL and TXUAC,
did not want payment to be made by TXU UK to anyLEbmpany for these losses since
it would result in more assets being available xtemal creditors of BTL companies.
Further, they perceived that, if losses were madslable in ATL companies, there
would be competition on the price which the joidtranistrators of TXU UK would need
to pay to obtain a surrender of the losses. Nalgvib the line, it may have been the case
that significant trading losses would be availaioleoff-set the gain. But that was not
clear at the time (and history has proved the amsct® be real) and the position so far as
concerned the Inland Revenue was therefore unoertdihe way in which the joint
administrators could be certain that a loss wowdatailable would be for TXUAC to
trigger a disposal, for the purpose of corporatanon capital gains, of its shares in EH3
which had become worthless; and the most certajnafaoing that was to put EH3 into
liquidation. That is what it was decided to do.

195. It seems to me that that was a perfectly rationdlsensible decision to have made. In
any event, it is something that was (a) a mattette decision of the shareholders and
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directors of EH3 who were able to put EH3 into vaary liquidation (b) clearly in the
interests of TXUAC (the sole shareholder of EH3) gn) not something that EH3’s
creditors could have prevented. Accordingly, in jmgggment, no conceivable issue of
conflict of interest in relation to the decisiongat EH3 into liquidation arises from the
fact that Mr Wallace and Mr Tucker were liquidatadbninistrators of both EH3 and
TXUAC. | do not consider that the Applicants hasay ground whatsoever for
complaining that EH3 was put into liquidation rathkan some other process having
been adopted. The matter is dealt with at muchtgrdength in Mr Wallace’s witness
statements. | accept and agree with everythinigaseto say on this topic (see paragraph
147 to 161 of his first witness statement).

196. In the period leading up to the decision to liqeed&H3, the first contact was made by
Bingham with Mr Wallace. Mr Roome contacted Mr Vdaé and Mr Tucker sometime
in the period 20 to 22 December 2002 and explaihatihe had been retained to act for
the Applicants. Mr Roome says that his clientseveoncerned about conflicts under
which KPMG were labouring, having been advisersthe banks prior to taking
appointments as administrators. He says that itmgortant to understand that the
Applicants were largely in the dark and depend@onuKPMG to make full disclosure of
all facts material to their decision whether toesgto allow KPMG to become office-
holders in EH3. He says that, because of the peteonflicts and the consequent risk
of a transfer of value to TXUEL (where the banksl hbeir principal exposure), the
Applicants were pre-disposed against KPMG takiregappointments.

197. The alleged conflict arising from the fact that KBMhad previously advised the Bank
Steering Committee is not one which, in my judgmshbuld, at least by itself, have led
KPMG to refuse to accept office as liquidators &f3or, indeed, later accepting office
as administrators of EGO BV). It would be an oyestrict application of the principles
which Mr Davies has dealt with in his submissionsconflicts to say that a professional
who has previously advised a group of creditorautibiteir position is thereby precluded
from becoming an officeholder in any of the groudpcompanies of which the debtor
company forms part. The authorities show, in mygjment, that there is no such rigid
rule and that there is a balance to be struck lesivilee risk of bias and the advantages of
having someone in office who is already familiathwihe case, thus enabling a more
efficient and less costly exercise to be carried ou

198. A conference call with the Bondholder Committee wéige to take place on
23 December 2002. One purpose was to discuss $aimhe complex arrangements
(which were not, in the event implemented) concerwéh establishing tax losses, the
final proposals being circulated in a paper by Mrtér of KPMG.

199. Before the conference call, KPMG received a Idtiee first letter dated 23 December
2002) from Bingham setting out some concerns wiineh Applicants had. Their first
concern was that there was insufficient time aridrimation available for them properly
to consider Mr Porter’'s proposal; their second emmst of what they termed the potential
conflicts of interest. As to those, they wrote:

“We think it is incumbent on you as administrattogive the holders of BV
Notes (and especially our clients) sufficient imi@ation to make an informed
decision, particularly given the potential con8liaf interest arising from this
unusual group structure. These potential confoétsiterest arise from: first,
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your role as administrators not only of TXU Acqtitns Ltd, but also of other
companies within the TXU Group; second, from tleefactocontrol that you
have over other key TXU companies and, third, ijuei of the fact that you,
and your legal advisers Allen & Overy, acted asisalg to certain creditors
within the TXU Group prior to commencement of tharigus TXU
administrations. These potential conflicts makeciitical that there be
transparent and comprehensible explanations ofntipact of any steps you
might take to maximise recoveries for the TXU Graagp a whole, on the
recoveries for the creditors of individual TXU digs.”

Bingham claimed that their clients needed to bewifunds and the opportunity to obtain
urgent independent advice in relation to the tappsals and that KPMG should provide
them with full access to all the information theadhincluding KPMG’s working papers.

200. Mr Wallace says this (and | have no doubt thatetvesre his honestly held views):

He thought that Bingham were overstating the issidevertheless, it was KPMG'’s
objective to achieve a consensual resolution ohtireerous complex issues if that were
possible, and considered that it was importanhat tegard to ensure that the various
creditor constituencies, including the Applicarmtad confidence in the transparency and
fairness of the insolvency process. He took tleenthat a consensual resolution would
be reached only if everyone had the resourcesfiieywere necessary in order to deal
with the issues. In this context, KPMG were wogkimith a large number of US-based
organisations, including Unum, who are used to ahing their own legal advisers, and
without consulting whom they would be reluctanagyee to any proposals.

201. Mr Wallace, on 23 December 2002, therefore teleptokr. Terry of Bingham and
agreed to consider his firm’s engagement at theeresg of the estates to advise the
Applicants. He also said that Mr. Tucker and hailanake themselves available to
"brief" Bingham on the background facts relatingite matter generally. For the reasons
just set out, Mr Wallace agreed that the Applicafisuld be advised by Bingham at the
expense of the TXUEL and TEG estates, the primaoud being on issues where a
conflict might arise between different groups ddditors (there being concern that there
should not be duplication of work being carried dayt Cadwalader on behalf of
bondholders representatives as a whole). Foraimehsons, he subsequently also agreed
that the Applicants should be advised by Moore I$¢ap at the expense of the estates,
given SISU’s particular concern with the inter-canp balances work and tax issues.

202. In seeking funds to obtain advice, the Applicarally had a choice between three
options for dealing with the work required to pwdheir interests as creditors of EH3
and EGO BV:

a. They could have the relevant work done by Binghfamgded by the estates, with
Bingham arguing the Applicants’ position on an iateeditor basis.

b. They could, at least in relation to the £67 milli@sue, join with the teams
fighting the corners respectively of TXUEG and TXKIWwhich was indeed one
suggestion which KPMG made later, in May 2004).
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c. They could turn to Mr Spratt and Mr O’Connell, stang that they involve
themselves; they would undertake the necessary abrthe expense of their
estates.

203. The issue of cost duplication was significant. vBstn December 2002 and
February 2005, when Mr Wallace terminated the fgeee@ments, Bingham and Moore
Stephens incurred fees amounting to well over £Nvobody, including the Applicants,
was expecting Mr O’Connell and Mr Spratt to takeaative role at that stage (December
2002), thus duplicating work, but Bingham and thgpkcants knew that they could ask
them to become involved if the need arose. Mr R®ancepted this in his cross-
examination and | think that the contemporary gpondence and emails are to the same
effect.

204. Following the telephone call between Mr Wallace MrdTerry, Mr Wallace received a
second letter dated 23 December 2002 from Binglmawhich they wrote:

“Since we sent our first letter of today, our ctefand we) have learned from
you that that (sic) the proposal for offsetting tapital gain realised by TXU
UK Limited at this stage now simply involves plagiiNo. 3 into creditors’
voluntary liquidation”.

205. Bingham also re-iterated their concerns about @irgaying this:

“In principle, our clients do not object to a sgtaforward liquidation of

[EH3] at this stage. However, our clients maintdiair concerns regarding
your potential conflicts (as set out in our firsttér of today) in relation to
your proposal that you now also act as liquidatdriEH3]. As it stands, our
clients believe that [EH3]'s liquidators should é&etirely independent office-
holders, who are neither partners in KPMG nor E€n¥ioung.”

They also said that the proposed "briefing" meetwvauld provide an opportunity to
discuss the issue of who should act as liquidadbEsH3 prior to the section 98 meeting.
| am not clear whether such a briefing meeting tplaice prior to the section 98 meeting
which took place on 8 January 2003.

206. The identity of the EH3 liquidators was raised agaia meeting on 27 December 2002
held with Mr Terry. Mr Tucker said that the KPM@&iceholders’ intention was for the
insolvency proceedings to operate on a consensams lwith a view to achieving a
scheme of arrangement and that key decisions waifgut to the Creditors’ Committees
and, if there was a dispute, a means would be faangsolve it. Mr Tucker’s view,
however, was that there would be substantial natjotis in the insolvency proceedings
and the fewer firms of insolvency practitionersttvare involved, the better. Mr Tucker
considered that it would complicate matters to dpiiim an independent person to take a
joint appointment with KPMG as liquidator of EH3is proposal was to appoint, as the
liquidators of EH3, Mr Steve Treharne and Mr Spratio partners from KPMG’s
liquidation team who did not have appointmentswlsze in the TXU Europe group.

207. There was, in the event, no further oppositionh® proposal to liquidate EH3. The
shareholders passed the necessary resolution @e8mber 2002. Mr Spratt and Mr
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Treharne were appointed joint liquidators. Theisac®8 meeting was convened to take
place on 8 January 2003.

208. Mr Wallace’s decision to permit the Applicants te advised by Bingham and Moore
Stephens at the expense of the ATL estates wasimweéersally welcomed by other
Holding Companies’ creditors, either then or subsedy. Ms Denise Duffee of
Citigroup, even at that time, wanted Bingham'’s relkher to be terminated or limited to
very specific areas with a view to avoiding unnseeg costs. However, Mr Wallace’s
concern was that sufficient support for a consdn@salution of the issues would not be
obtained unless major creditors had an opportutditymake a careful and informed
assessment of the issues.

209. The Appointment of Mr. Tucker: The Section 98 meeting in EH3’s liquidation was
scheduled to take place on 8 January 2003 in Landbm advance of those formal
meetings, an informal meeting took place betweemgBam and KPMG on 6 January
2003. Mr Roome says this:

“At that meeting, Mr Wallace was evidently keeroieercome the Applicants’
objections to the appointment of KPMG partnersiasidators of EH3. He
guestioned why the Applicants would want independiguidators at EH3.
He accepted that the Applicants would want theidigiors to fight their
corner but said that, in reality, independent ligors would have limited
access to information from the KPMG office-holdensd would therefore
have less say in the process. Mr Wallace offe@dpriocure that the
liquidation committees of EH3 and TEG (which wakae debtor of EGO
BV and EH5) would be controlled by the Applicantdr Wallace also agreed
that the Applicants should have independent acemtsmitto undertake due
diligence on their behalf in relation to the acdmg work undertaken by
KPMG; whilst he did not think this last measure wasessary, he said that he
wished the Applicants to have confidence in thelvency Proceedings, the
outcome of which for the various creditor groupsulgo to some extent, be
determined by the settlement of the ATL inter-compbalances.”

210. Accordingly, by the time of this meeting, the Amgalnts had accepted the position that
KPMG liquidators should be appointed. The circianses in which Mr Spratt and Mr
Tucker came to be appointed are as followsring the course of this meeting, according
to the Minutes which were in evidence, Mr Spra#test that he and Mr Treharne had
been appointed liquidators on 30 December 2002, amketd if there were any other
nominations. Mr Olin nominated Mr Tucker as an iddal liquidator. After
discussion, according to the Minutes, it was detidat Mr Tucker would be appointed
in placeof rather than in addition to Mr Treharne. Mr Odiid not recall the detail of the
meeting, but he accepted in his evidence that timeitéls suggest (i) that he decided that
it was in best interests of his company to haveTMcker appointed and (ii) that there
was then a discussion, following which Mr Tuckersvegppointed. | accept the accuracy
of the Minutes. Notwithstanding the complaintsaséd on conflict of interest - which
the Applicants now have about partners in KPMG beng office-holders in various
TXU Europe group companies, there was, on what twas known and understood by
the Applicants and their advisers, no objectiohalene opposition, on 8 January 2003, to
the appointment of Mr Spratt and Mr Tucker as liftiors of EH3.
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211. This is entirely in accordance with what Mr Tuclsatys namely that he recalls Mr.
Roome suggesting that he or Mr Wallace should adtlact as one of the liquidators of
EH3 on the basis that their involvement as “maificeholders” of the Holding
Companies would benefit the EH3 estate and thoszested in it because they were
more familiar with the background than either Mpr&t or Mr. Treharne.

212. ltis also entirely consistent with a file noteeth8 January 2003 made by Mr Spratt. It
states that, following the appointment of himseitlavir Treharne as joint liquidators,
Bingham requested that one of the joint administeatfe Mr Wallace or Mr Tucker)
should replace one of the existing liquidators @appointed as an additional liquidator.

213. The Applicants’ position, as stated in Bingham'sm®l letter dated 23 December
2002, had previously been that independent ligaidashould be appointed. Mr Roome
himself, or perhaps Mr Terry, appears (see the fiitgde just mentioned) to have
considered that it would be preferable that theiidigtors should include a KPMG
liquidator who was already an officeholder in otleempanies rather than have two
liquidators (Mr Spratt and Mr Treharne) neithervaiom would have had as great a
knowledge as Mr Tucker or Mr Wallace. Whateveereations that the Applicants and
Bingham had on 8 January 2003, they were not egpdeat the creditors’ meeting.

214. Mr Roome says in his second witness statement ithaglation to the liquidation of
EH3 and the appointment of KPMG liquidators, “w&/hfch in the context can only be
read as Bingham, not the Applicants as well, whamrdfers to consistently as “our
clients”) were unaware of a number of facts whiehchlls “the Material Facts” (a phrase
| adopt) and which he says would (whether takeettogr or separately) have caused the
Applicants to refuse outright to agree to KPMG takappointments in EH3 (or, later, in
EGO BV). The allegation concerning absence of Kedge of the Material Facts was a
central part of the Applicants’ case in relatiortiie appointment of KPMG liquidators of
EH3 and confirmed by both Ms Seppala and Mr Olithieir second witness statements
and repeated frequently by Mr Roome in his witngssements. It was repeated in the
Applicants’ written opening and closing. The MakrFacts are, according to Mr
Roome:

a. That, prior to Mr Wallace’'s appointment as an afiolder at TXUEG and
TXUEL, he and Mr Florent of A&O, on behalf of créatis of TXUEL, had been
involved in a contest over the destination of £6[fion held in TXU UK and had
adopted a position which was contrary to the irgisreof the Applicants as
creditors of EH3 and EGO BV.

b. That, prior to his appointment as an officeholdér TXUEG and TXUEL,
Mr Wallace and Mr Florent had been informed by @asi creditors of TXUEL
that the £67 million had to be returned to TXUElLlaklicosts and should not under
any circumstances be allowed to remain in TXU UKjorto TXUEG (and thence
to the Conduit Companies) and that they remainadawable in respect of this
conviction.

c. As aresult of differences between E&Y and KPMQlag up to their respective
appointments, they had agreed that KPMG could eat @ith any matter where
there was a conflict between the interests of TXU&@E TXUEL respectively
and that a Memorandum of Understanding had beexedgnd approved by the
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court to that effect (although Unum and SISU hacbbee aware of the existence
of such a document, no details had been releastch@me were volunteered or
disclosed by KPMG).

d. That Mr Wallace and Mr Tucker were acting for TXURBLone in respect of the
dispute between TXUEG and TXUEL over the £67m.

e. That they could not therefore act for EH3 or EGO &Vthat issue.

215. ltis, of course, true (as Mr Wallace acknowledged indeed asserts) that during the
pre-administration period the financial creditors TKUEL had pressed for the £67
million swap proceeds to be paid to TXUEL and ttegtse financial creditors included
members of the Bank Steering Committee. KPMG adDArepresented the Bank
Steering Committee in this respect. The Applicamse aware of the £67 million issue.
For instance, on 30 October 2002 they were semafa létter for review by Cadwalader
which mentioned it (referring then to only £45 ioitl) and notes of various phone calls
(in which either the Applicants took part or of whithey had knowledge) during
November 2002 refer to it. Mr Olin made a note tbé telephone call for the
bondholders’ committee at which Mr Wallace reporv&d November 2002 on which he
has written “Need to see the MoU”: there is no rdoaf his having subsequently asked
for it let alone that he was refused it. There ais® a letter sent on 13 November 2002
from the ad hoc Bondholders’ Committee demandimgréiurn of the £67 million. The
Applicants were members of that Committee and ibisny mind highly unlikely that
they did not know the contents of that letter.

216. Ms Seppala accepted that that anyone involved \lidn ad hoc Bondholders
Committee who participated in the update calls eexkived the same e-mails as Mr
Hassenstab (as the Applicants did) would have kndvat KPMG and A&O were
working for the banks, and that Cadwalader on Webhlthe ad hoc Bondholders
Committee was working with Mr Wallace and the Bar&gal advisors to have the £67
million returned to TXUEL. It was one of many topibeing discussed. | think that the
cross-examinations of both Ms Seppala and Mr O$taldished that they were fully
aware of the £67 million issue, of the RCF Banks$érest in obtaining repayment of that
to TXUEL and of KPMG'’s position on behalf of TXUEhN that issue. 1 also think that
Ms Seppala for certain, and possibly Mr Olin toegarded the £67 million issue as of
nowhere near the importance of some other issugs@mncluded that the Material Facts,
even if they had not been fully understood, wowdenbeen unlikely to have made any
difference to their attitude about the appointn@PMG liquidators.

217. 1t is, in any event, accepted that Bingham recewexpy of the MoU on 20 January
2003. That Mr Terry and Mr Roome may not have ritkamt understood its effect is
neither here nor there it seems to me. The fabtaisits provisions, if one doeesad it, in
relation to the £67 million are, to my mind at legerfectly clear.

218. Having said that, | would mention some other deté#il their discussions on this issue
with the TXU Europe group companies and their sslgisMr. Segal (of A&O) and Mr
Wallace co-operated closely with Mr. Wilkinson ofdalader, who represented the
Bondholder Committee. Throughout the pre-admiaigin period, from the time that the
issue arose, Mr. Wilkinson’'s vigorous and unequaloposition on behalf of the
Bondholder Committee was that the £67 million stobk returned to TXUEL. The
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Applicants were members of the Bondholder Commifteeall or part of this period.
There is no suggestion that the Applicants tookfi@rént view on this issue from the
other members of the Bondholder Committee. ThagGonrse, is not to say that the
Applicants were precluded from later asserting feedint view. But what they cannot
say is that they were any less informed than atienbers of the Committee in acting as
they did in relation to the appointment of officéders at EH3.

219. The section 23 report dated 8 January 2003 for TXUXUAC and TEG (e all ATL
companies) identifies the £67 million issue undee theading “£67 million swap
encashment” within the section headed “Investigetio It explains that swaps were
encashed and that the funds were eventually tnaadféeo TXUEG. It goes on:

“Following the sale to Powergen, the creditors BJUEL, together with their
advisers, made repeated requests for the reimbardeoi TXUEL/Eastern
Funding. The directors ultimately received legdliee that it would be
inappropriate to do so.”

and goes on:

“We have instructed solicitors to obtain withesstesinents from the directors,
their legal advisers, and appropriate TXUEL semanagement, in order that
the facts leading up to the transfer of the £67lionil can be properly
established. This process is ongoing”.

220. Mr. Tucker handed drafts of that report to the meralof the Bondholder Committee,
including the Applicants, at a meeting on 6 or @uday 2003. The final report was made
available to Committee Creditors (including the Apgnts) early on the morning of 8
January 2003, prior to the series of creditor nmggtiheld that day. Its contents were
addressed in a lengthy presentation which Mr Wallaade at the creditors’ meetings for
TXUEL, TXUAL and TEG, which took place prior to threreditors’ meeting for EH3.
For completeness, | mention here that the repattified the Double Dip issue in
connection with the EFC Bonds.

221. It is apparent from all of the above that the Appitits were provided with material
from which they would, if they had read it, haveolum of KPMG’s and A&QO’s
involvement in, and partisan position concerniig £67 million and that they had been
involved in pressing for the return of that moneyXUEL prior to its administration.

222. The Applicants also had information, not least fraheir involvement with the
Bondholders Committee, from which they knew, orwdtddhave known, that there were
bank and bondholder creditors of TXUEL who strongblieved that the £67 million
should be returned to TXUEL, and had pressed tingpeaies and their advisers in that
respect (although whether the Applicants told Bamghabout any of this is another matter
and not one with which | am concerned). If theeravany doubt about that, the section
23 report for TXUEL, TXUAC and TEG made clear thiadre was an issue about the £67
million in which Mr Wallace and Mr Tucker were catoed as administrators of those
companies.
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223. Further, the existence and nature of the MoU weitdi@dy disclosed in the section 23
report for TXUEG dated 19 December 2002 and thdige@3 reports for TXUEL,
TXUAC and TEG dated 8 January 2003.

224. As to the section 23 report for TXUEG, the MoU eferred to in paragraph 1.22 of the
Summary and in paragraph 1.25 it is stated that B8 solely responsible for various
matters stated in language which accurately refldwt of the MoU itself which | have
already quoted at [189] above.

225. As to the section 23 reports for TXUEL, TXUAC an&8@G, Appendix 3 deals with the
MoU, giving a one page summary of its effect. ™aU is described as setting out “the
respective responsibilities and duties of the adstrtors [of TXUEG] in respect of
TXUEG's interest in the following”; and there theppears in the column containing
E&Y’s responsibilities “Any action to retain for TXEG the £67 million swap proceeds
downstreamed from TXUEL in the period leading te #dministration”.

226. During the pre-administration period, Mr Wallac&kaowledges that KPMG made no
assessment of whether the return of the £67 mitlomXUEL would be contrary to the
specific interests of creditors of EH3 or EGO BVANn assessment of this issue was,
however, made when KPMG were preparing their 2#ualy 2003 report to Committee
Creditors in which it was observed that a key wut@ditor issue was likely to be
“whether the £67 million swaps cash stays belowlititef. The summary of the analysis
giving rise to this conclusion showed the EGO BWaBs receiving between £3 million
and £7 million more if the £67 million were notugted to TXUEL and stayed instead at
TXU UK.

227. My conclusion is that the Applicants had, throudteit involvement with the
Bondholders Committee and the provision of the respim them which | have mentioned
above, the material from which they knew, or wohéve known if they had read it, of
the Material Facts a, ¢ and d (although whethergBam were told of the relevant
material, 1 do not decide). Bingham were, in aage; provided with MoU in January
2003. As to Material Fact b, it may well be tha tApplicants were not informed by Mr
Wallace and Mr Tucker that the £67 million had torbturned to TXUEL “at all costs”
although they must have had some idea of the gtreogfeeling. But that, in my
judgment, is not to the point: if the Applicantsekwn (or are to be treated as knowing
having been provided with informative material)tthBXUEL was claiming payment and
that KPMG was acting for it in that regard, it neast not whether the creditors of TXUEL
required this result to be achieved “at all costsivhether they were simply using it as a
bargaining chip. KPMG'’s conflict, such as it wass the same in either event.

228. As to Material Fact e, this is a conclusion whiclh Rlbome draws from the earlier
Material Facts and does not require separate cenagidn_as a fact

229. Having said all that, | acknowledge that nothingsvgaid expressly by Mr Wallace to
Bingham (or to the Applicants) in the correspon@deabout KPMG’s involvement as
advisers to the banks or their active pursuit eff67 million claim on behalf of TXUEL.

It is submitted on behalf of the Applicants thag ttonflicts which KPMG faced were,
especially in the light of the ICAEW Guidance, sutiat KPMG could not properly
accept office as liquidators of EH3. Furthersisubmitted that, if they are to rely on the
absence of opposition from the Applicants’ to sachappointment, they must show that
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such acceptance was on the basis of informed cobm@sehthat whatever consent the
Applicants did give, it was certainly notformed consent. However, the fact is that Mr
Tucker and Mr Spratt were appointed liquidators #relonly question is whether they

should now be removed. It is not relevant to knvalether, had objection been taken at
the time in the light of then known conflicts ordhan application been made shortly after
their appointment to remove them, their appointnveoild have not taken place or they
would have been removed. Whether they should n®wemoved is a question which |

will address much later in this judgment.

230. In those circumstances | do not propose to addresiser the question whether the
KPMG liquidators would have been appointed if, cart to my findings of fact, the
Applicants knew nothing of the Material Facts.

231. The EH3 Liquidation Committee: The section 23 meetings for the creditors of the
companies placed into administration had beenme8 fJanuary 2003. Since creditors
would be in London, the section 98 meeting for B3 also convened to take place that
day. As far as EH3 was concerned, the Applicasewvilling to act on its liquidation
committee. Indeed, Mr Roome says that the Appt&asontrol of the committee was a
matter of great importance to them and that Mr ¥éaslhad agreed, at the meeting on 6
January 2003, to procure their appointment to tbermittee. | think Mr Wallace
probably did agree to do so, but | think that fomht was not a matter of any great
significance who was on that committee which hag vew formal powers. With a third
creditor required, Appaloosa also agreed to act: Wallace does not recall that any
conscious decision was made to give the Applicantsontrolling vote on the EH3
Committee but accepts that it was perceived asiitappby them at the time

232. So far as concerns the creditors’ committees of EXUTXUAC and TEG, the
constitutions adopted were as follows:

a. TXUEL: Unum, SISU, Appaloosa, JPMorgan and Barclagsmembers, with
AEGON and Citigroup as observers.

b. TXUAC (whose creditors were largely other group pamies in respect of inter-
company balances): John Pattisson (a retired exeatitector of Hanson plc and
a TXUAC loan note holder), Finco2 (represented byutd), Global Energy
Finance LLC (represented by SISU) and EH4 (repteseby Appaloosa) as
members.

c. TEG (whose creditors were also largely other gromppanies in respect of inter-
company balances): EH5 (represented by Unum), En&gsources Limited
(represented by SISU) and EGO BV (represented lpalypsa) as members.

233. March 2003 Correspondence with KPMG Meetings of the Committee Creditors of
TXUEL, TXUAC and TEG took place on 27 February 20@Riring which KPMG
addressed a number of complex issues to keep Comentlreditors up to date with
developments. A detailed report was prepared andlated to the Committee Creditors,
including the Applicants.

234. That report referred to evidence of cash flowintgeen TXU Europe group entities in
a different way to that shown in the accountingords. This raised the possibility of a
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different accounting treatment being adopted amdpihssible implications of this were
set out. The analysis was at a preliminary stagd, further investigation was required
before any firm conclusions could be reached. félewing day, Peter Norris of KPMG
held what Mr Wallace describes as a constructive-fmur meeting with Peter Coleman
of SISU and Mark Shaw of Moore Stephens, at whitls and other issues were
discussed.

235. Given the preliminary stage of these investigatiamsl what he regarded as the
constructive meeting on 28 February 2003, Mr Wallaays that he was surprised to
receive a letter dated 4 March 2003 from Binghaes¢dbed by him as “contentious”)
addressed to him and Mr. Tucker as administratér3>XJEL, TXUAC, TEG and
TXUEG (not, it should be noted, to the officehoklef EH3). In their letter, Bingham
stated that KPMG had “glossed over” the issue atnieeting. They also said that this
and the other matters to which they referred rafsetther questions on the part of the
Applicants that the administration process was idgfarejudicial to them. Mr Wallace
and Mr Tucker strongly disagreed and respondebdaoncerns Bingham had expressed
in a letter dated 7 March 2003.

236. In particular, in response to their comments todffect that it was inappropriate for
KPMG to seek advice from A&O in relation to thessues, it was made clear that Mr
Wallace and Mr Tucker were satisfied that A&O hagprapriate procedures and
processes in place to manage any potential canbicinterest. Nevertheless, they had no
reason to object to the Applicants’ request, andlescided to instruct Cadwalader on
these issues.

237. As a result of the further investigations and tlieiee taken, Mr Wallace and Mr
Tucker concluded in late 2003 that no adjustmemiewecessary and that the accounting
treatment should remain as it was.

238. All of this seems to have been perceived, accortinlyls Seppala’s evidence, as a
further attempt “to shift value” within the TXU Enype group. She had also stated that it
was a “re-occurrence of the tax issue” raised leef6H3 went into liquidation and
asserted that Mr Wallace was demonstrating a teydenalign himself with the interests
of the RCF Banks and that he “rapidly backtrackedtloe proposal” in the face of
Bingham's letter dated 4 March 2003.

239. | do not consider that that is a fair representattb what Mr Wallace was doing. In
saying that, 1 do not overlook Mr Roome’s evidenehis first witness statement at
paragraphs 106 to 109.

240. First, there was no attempt to “shift value”. Aiststage, there was no proposal of any
kind. Rather, KPMG had identified an issue whibkyt considered warranted further
investigation. Secondly, the issue had nothingtsdever, so far as | can see, to do with
the proposals to crystallise tax losses at TXUAGctHed to the liquidation of EH3.
Thirdly, there was never any question of “rapidlgcktracking”. The issues were
investigated fully over a period of several mongh#r to reaching the conclusions
reached. In any event, this issue is not one orchwthe Applicants rely to establish
unfair prejudice
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241. Mr Wallace was concerned at what he regarded aépb&cants’ over-reaction to his
merely informing creditors in February 2003 thatthvas an issue which KPMG were
looking into. He saw the Applicants’ position asrg that there should be consultation
with them first on any matter before bringing ittkee attention of other creditors and that
they seemed concerned to ensure that KPMG wouldveesssues with them before
informing other creditors who might take a differgrosition. Mr Wallace thought this
was wholly inappropriate. If that was what the Apants were saying, then | wholly
agree with Mr Wallace.

Administration of EGO BV :

242. On 20 November 2003, the court made an adminigtratrder in respect of EGO BV.
Mr O’Connell and Mr Wallace were appointed jointadistrators. Although its formal
insolvency had been under discussion since MardI8,2ibs implementation had been
delayed pending discussion as to the selectiomefappropriate insolvency process (
under English or Dutch law) and the resolutionh& tlaims of the Dutch tax authorities.
Ultimately, all concerned considered that admiatsdn in England was a preferable
route for reasons which | do not need to go into.

243. Initially, the Applicants’ position was that indemient officeholders (that is non-
KPMG officeholders) should be appointed as admmaists of EGO BV. It was
suggested that Mr Shaw of Moore Stephens (who aetiag as financial advisers to the
Applicants) might be appointed. The KPMG officeteail did not oppose this proposal.
Mr Wallace says, and | accept, that he had no quéati reason to object to the
appointment of someone other than a KPMG partn@O BBV was a relatively self-
contained entity and the only potentially contemsiassue of which he was aware at that
time was the GFA issue.

244. However, Ms Duffee of Citigroup took a contrarywiand argued for the appointment
of partners of KPMG principally on the grounds ost Moreover, Ms Seppala said in
her first witness statement that she herself beaamemfortable with a Moore Stephens
appointment as it would threaten their continueatitglbo act for the Applicants.

245. On 30 September 2003 the Applicants indicated tin#y would support the
appointment of KPMG office-holders to EGO BV on thessis that Bingham and Moore
Stephens would continue to be retained to reprdabennterests of the Applicants for the
remainder of the restructuring process and thatagiy@intments could be revisited if
issues of conflict of interests arose which mehat it was no longer appropriate for the
KPMG administrators to remain in office. Ultimatetywas agreed that Mr Wallace and
Mr O’Connell should be appointed administrator&&fO BV.

246. The first meeting of creditors was held on 11 Fabyi?004. The constitution of the
EGO BV creditors’ committee was disputed betweesn Alpplicants, on the one hand,
and Appaloosa, Citigroup and AEGON, on the othEhne last three creditors all wanted
to be on the committee and, given their votingrgjties, believed they could compel this.
The Applicants argued that, as they were the omhctnflicted” EGO BV creditors, they
should be the only members of the committee. Apasse was reached at the original
meeting. Mr Wallace was reluctant to determinetenatby a vote, which he thought
would have led to a breakdown in any consensuagss Accordingly, he adjourned the
meeting for a week and eventually persuaded bakbssio accept a “hung” committee,
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with two representatives from each side. The resak that Unum, SISU, Citigroup and
AEGON were appointed to the creditors’ committe&&O BV.

247. In his first witness statement, Mr. Roome says ithafs envisaged that Mr. O’Connell
would have principal conduct of the administratiamd that he understood Mr.
O’Connell’'s appointment to be an attempt by KPMGntanage conflicts issues. Mr
Wallace acknowledges that KPMG were aware of théd @faim by the time of their
appointment and considered that Mr. O’Connell wobkl able to consider the issue
independently if the need to do so were to aride.says that the approach adopted was
that Mr. O’Connell would deal with the day-to-dayadrs of the administration as well as
any potential conflict issues (such as the GFA)jleviMr Wallace would focus on
seeking, if possible, the consensual resolutioissies between the Holding Companies
and the Operating Companies, and among the Holdmgpanies themselves. That is
how Mr O’Connell says he perceived his involvemehtaccept Mr Wallace’s evidence
on that (which | do not perceive, in any case, a@oirlconsistent with what Mr Roome
says).

Events leading to the BTL CVAs and the CVAs themsees

248. Background: The principal business of the Holding Companies \the provision of
finance to the Operating Companies and the priha@gnificant assets of the Holding
Companies as a group were (directly or indirecily) the claims of the Conduit
Companies against TXUEG,; (ii) potential litigatialaims against the directors of the
Holding Companies, TXU Corp or other third parteesd (iii) the disputed £67 million.
The outcome of the Operating Company settlemenobtreggpns with external creditors
was therefore of crucial importance to all Holdidgmpany creditors. Mr Wallace also
observes, correctly | think, that it made senséh@tsame time as attempting to achieve a
settlement below the line, for the officeholderstbé Holding Companies to aim to
synchronise proposals for Operating and Holding gamy CVAs in order to provide
certainty of outcome and so that distributions dda¢ made as soon as possible.

249. In November 2003, KPMG hosted a meeting of the Cdtae Creditors and the
creditors’ committees of all the Operating Companfer the purposes of which the key
issues were summarised on a single sheet of pdpatentified the key issues as Net v
Gross, PPA quantification, Investigatiorie flaims against TXU Corp and directors],
Intercompanies; it identified the “Next tier of ugs” as “Tax shelter, £67 million, EET
BV...". The parties have agreed before me that thacpal issues affecting the
Operating Companies were as follows:

a. Compromise of PPAs.

b. The Net v Gross Issue.

c. The estates’ claims against TXU Corp.

d. The inter-company balances owed by TXUEG to thedDdarCompanies.
e. £67m held in escrow.

f. The valuation date for BTL creditor claims and gémtitlement to interest.
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250. In the absence of significant progress in resolwiagous inter-creditor issues and to
break the deadlock, Mr. Bloom prepared draft hed#dderms for settlement of the BTL
issues which he put forward on 5 April 2004 (tlE&’Y Proposal”).

251. The E&Y Proposal was premised on a number of assang) including the
assumption that the PPA Creditors’ claims wouldatlewed at approximately £1.32
billion, with the total value of PPA guarantee£atl billion. The E&Y Proposal can be
summarised as follows:

a. Creditors who would receive 100% in any event, wdag paid in full but without
any payment of interest.

b. All creditors who would not receive 100% would caompise the Net v. Gross
issue at 50:50 initially.

c. All creditors, excluding the Conduit Companies #meltwo largest PPA Creditors
(namely, Drax Holdings Limited and Drax Power Liedt(“Drax”), and Scottish
and Southern Energy plc§SE)), would receive a dividend based on the Net v
Gross dispute being settled at 70:30 in their favfe 70:30 net for those
preferring net and 70:30 gross for those prefergrags); a shortfall would arise
under these proposals which would initially be omostly by the Holding
Companies but also in part by Drax and SSE.

d. The £67 million would be split 50:50 above the larel below the line.

e. Any proceeds of investigations would first be disited to any creditors who had
suffered the initial shortfall under the Net v. @aompromise, in order to top up
their distribution to revert to 50:50.

f. Any further proceeds would then be used to tophase creditors still receiving
50:50 to their preferred outcome (i.e. 70:30) o We&5ross.

g. Any surplus proceeds of investigations would thenaliocated to all creditors
who had not received a 100% dividend, in a compserformula to be agreed.

252. Mr Wallace regarded the E&Y Proposal as unfaiti ¢reditors of TXUEG as well as
the Holding Company creditors and could not supportHe identified a number of
difficulties which were communicated in a reporteth 26 April 2004 entitled “TXU
Europe Limited, TXU Acquisitions Limited, The EngrgGroup Limited (in
administration) — Counterproposal analysis (Draftdiscussion at meeting on 27 April
2004)". The difficulties identified can be sumnszd as follows:

a. There had been no disclosure to either the Opegraliompanies’ creditors’
committees or the Committee Creditors of the woekigrmed by the E&Y and
the KPMG officeholders and their advisers (inclydiNational Economics
Research Association Inc. NERA”) and llex Energy Consulting Limited
(“ILEX ") on PPA valuation and the associated valuatiothodology. By 2004
the PPA negotiations had come to a standstill. ti@none hand, the Holding
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Company creditors were demanding full disclosur@albPPA related documents
and wanted to be engaged in the negotiations aflhs. On the other hand, the
PPA Creditors saw no reason why the Committee @nedishould have any

involvement in the PPA valuation process or hawghtsof any PPA related

documents.

b. The assumed value of the PPA Creditors’ claims toasrds the top end of Mr
Wallace’s expectations and significantly in excedsthe expectations of the
Committee Creditors.

c. The costs of funding the proposed Net v. Grosdesetint and of buying out
“smaller” creditors would have been borne disprtipoately by the Holding
Companies.

d. The Net v Gross settlement proposal did not refleetmerits of the arguments
made through the Net v Gross position papers wihéchbeen exchanged between
the parties as part of the negotiation process.

e. The proposed allocation of investigation proceeidsmbt take into account the
merits of the different claims.

253. The Committee Creditors considered the E&Y Propdsabe wholly unacceptable.
There were a number of ways in which they coulghoes to the E&Y Proposal. After
discussing the alternatives with the Committee {wes] it was decided that the
Committee  Creditors should themselves submit a teoproposal (the
“Counterproposal’), with the benefit of input from KPMG.

254. The Counterproposal The Counterproposal was sent to Ernst & YoundvioyBickle
of Cadwalader (on behalf of the Committee Credjtors 21 May 2004. The key terms
of the Counterproposal were as follows:

a. Net v Gross was to be settled at 75:25 in favouredf
b. The £67 million was to be returned to TXUEL.

c. Investigation proceeds were to be split 5% to tredlitors of EET, 5% to the
creditors of TXUEG who were not Holding Companyditers, and 90% to the
Holding Company creditors.

d. TXU UK was to receive tax losses for no considerati

255. There was specifically no counterproposal in respgcthe PPA Creditor claims
valuation. This is because there had been noodis@ to the Holding Company
creditors of the PPAs and related documents andlonited disclosure in relation to the
PPA valuation methodology and associated issueguantifying the PPA claims. The
Counterproposal was therefore expressly statedetadnditional on, amongst other
things, PPA due diligence being completed and agee¢ being reached in relation to the
PPAs.

256. In the event, the BTL creditors rejected the Conprtgoosal.
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257. 1t will be noted that it was proposed that the @lfion should be returned to TXUEL.
| will need, in due course, to deal with this issnesome detail, as well as with the
attempt by Bingham to obtain a “reservation of tgjHetter from KPMG. | simply note
for the present that, as Mr. Roome says in hi$ Withess statement, in the discussions
which took place between the Committee CreditorBeanthe Counterproposal was being
drafted, the Applicants reserved their positiont@ghe £67 million and the litigation
proceeds.

258. Bingham agreed, however, that the reservation eir tiposition should not be
communicated to E&Yno doubt thinking that, if Mr Bloom got wind of aogsible
dispute about the £67 million above the line, heghnhibacktrack on his apparent
acceptance of that amount going above the linegsopthe BTL settlement. In relation
to this, a draft of the Counterproposal was sent®mMay 2004 to various legal advisers
(including both Mr Roome and Mr Terry) and to theigus Committee Creditors by Mr
Bickle of Cadwalader (who was acting for the boridacs), for their comments with a
view to finalising a draft to send to Mr Bloom. Mrerry returned to Mr. Bickle a mark
up of the document, making a number of commentselation to the £67 million. Mr.
Bickle’s draft contained the following term in sgeabrackets: “Returned in full from
TXU UK to TXUEL”. Mr. Terry’'s mark up deleted thequare brackets and added a
footnote stating that:

“This is accepted by Unum Provident and SISU Céjpitathe purposes only
of negotiation with the below-the-line creditorsy the condition that the
position of EGO BV bondholders is reserved witharegto the allocation of

the £67m Swap Proceeds as between the above ¢hénlamce creditors, and
on the basis that a process for addressing theeathevliine inter-creditor

issues is put in place in short order. This fot#nes addressed to the
above-the-line finance creditors only and may tfeeeebe removed from this
term sheet when itis sent to EY.”

259. In its final form, therefore, the Counterproposabyded for the £67 million to be
returned from TXU UK to TXUEL, the qualification img been removed in accordance
with Mr. Terry’s mark-up.

260. | pause here to remind myself that the only pastigs any possible legal claim to the
£67 million were TXUEL, TXUEG and TXU UK and, indhregard, | find TXUEG's
claim very difficult indeed to formulate. None tfe Conduit Companies (including
EH3) had any claim to the £67 million: at most tloeyld hope to receive more by way
of distribution from TXUEG if the £67 million remaed at TXU UK (or at TXUEG).
The only claim above the line was TXUEL'’s claimgtbther claims (of TXU UK and
TXUEG) were below the line claims.

261. As the creditors remained entrenched in their most{ Mr. Bloom and Mr Wallace
decided that a consensual resolution of all theaneimg issues between the ATL and the
BTL Companies might be assisted by holding a mgatinthe creditors’ committees at
which the ATL Companies’ officeholders’ advisersuld address the BTL Companies’
creditors andiice-versain relation to those issues.



THE HONOURABLE MR JUSTICE WARREN Sisu Capital Fund Ltd & Ors v Tucker & Ors
Approved Judgment

262. 16 June Meeting:It was therefore agreed that an all-parties creslitmeeting should
be held on 16 June 2004.

263. The following presentations were given at this nmget

a. Netv Gross: Mr. Florent (of A & O) presented TXUB@Gase and Mr. Lloyd and
Mr. Milner-Moore (both of Herbert Smith) presentedT’s case;

b. £67 million: Mr. Florent presented TXUEL'’s case, ilehMr. Lloyd opposed it,
arguing that the £67 million should either remainTXU UK or be paid to
TXUEG,; and

c. Litigation: Mr. Douglas (of Cadwalader) presentedthe merits of the potential
claims available to the Holding Companies and TXUR@ainst third parties
including TXU Corp, while Mr. Milner-Moore presemteon comparable claims
available to the Operating Companies (excluding BQ).

264. For several key creditors, including at least Appah and Citigroup, the £67m issue
was non-negotiable. From the outset and repeatédigughout the insolvency
proceedings, these creditors had signalled (antimeeed to do so) to KPMG that they
would not support any consensual process for thgilolition of the group’s assets that
did not include the return to TXUEL of the £67 naifi which had been paid away at a
time when the company was already insolvent. Myctimion on the totality of the
evidence is that several key creditors, includintgast Appaloosa and Citigroup, would
not have supported an overall settlement or an 8dttlement in which the £67m did not
pass to TXUEL. Mr Goldstein of Appaloosa stateaxtremely forceful terms — clearly
recollected by Ms Seppala and Mr Olin — that, asafa Appaloosa was concerned, no
settlement would be agreed unless the £67 milleld m escrow by TXU UK was paid
to TXUEL. This sentiment was further echoed by MaffBe of Citigroup.
Notwithstanding that, and consistently with theangral approach, the Applicants see
KPMG’s — and in particular Mr Wallace’s — subsequesnduct in progressing the BTL
and ATL settlements on terms which included the f6ifion going to TXUEL as, at
best, a craven submission to pressure which upfain¢judices the Applicants and, at
worst, a deliberate decision to prefer creditofgentthan themselves. Others, however,
might view that subsequent conduct as a recognitfdhe reality that there would be no
deals at all without this term, and that to lose B8TL deal would be madness: the
decision was, on this view, a “no-brainer” as Mrl\atze would describe it.

265. Although Mr. Bloom, Mr. Tucker and Mr Wallace hadged that this meeting would
bring the creditors closer together, it did notsdo The creditors’ positions remained as
polarised as ever.

266. Following this meeting, and in spite of the absewnfeagreement, the Committee
Creditors remained concerned about the level of B#A Creditors’ claims and
considered it important to respond in some way.wdts agreed that the Committee
Creditors should send an addendum to the Counfaopab (the “Addendum”) by way of
a response. Mr. Wilkinson of Cadwalader agreedptepare the Addendum in
consultation with the Committee Creditors. The &ddum was finalised on 1 July 2004
and sent to E&Y under cover of an email of the salaie from Mr. Smith. It indicated
that the Committee Creditors would, in principle prepared to support the figure of
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£1.150 billion in respect of the PPA Creditors’igla in a scheme of arrangement or
CVA, subject to disclosure of the PPAs and of aditters relating to mitigation. E & Y
rejected the Addendum.

Negotiations concerning the £67 million

267. In the meantime, the proper destination of the f6lfion had, since April, been
debated and continued to be debated through to 2084 in the course of the
negotiations regarding the settlement between ffiead BTL companies.

268. In order to understand the debate about the déstinaf the £67 million, it is
necessary to go back in time. Upon TXUEL going iatiministration on 19 November
2002, Mr Wallace in his capacity as administratér TKUEL instructed A&O to
investigate TXUEL'’s claim to the £67 million andadvise on possible action to recover
those monies on behalf of TXUEL. A&O instructedunsel (Mr Crystal QC) to advise.
Mr Wallace says, and | accept, that in giving thies¢ructions, he was not asking A&O
and counsel to advocate TXUEL'’s position (whichas to say that he would not, when it
came to negotiations, push hard for TXUEL'’s positioHe required objective advice to
assist him in fulfilling his duties as an officetlet and an officer of the Court.

269. It should be noted immediately that the Applicasday that they did not realise that Mr
Wallace was acting on behalf of TXUEL in obtainiagyvice in this way until much much
later, at the beginning of June 2004 and that theught that Mr Wallace was acting for
the ATL companies collectively. Mr Roome says:this

“This disclosure was a shocking revelation to thgpWcants and my firm. It
appeared that the KPMG office-holders, Allen & Quevir Crystal QC and
Mr Oditah QC had from the outset been represetistgT XUEL on this issue
but had never seen fit to disclose this fact tomusur clients, although it must
have been obvious to them that we understood tbdme &cting for all of the
ATL Companies - as they had in relation to the Deubip, the Multiple Dip
and, indeed, all of the other ATL issues. This ldisare also put in a very
different light the prior statements of the officelders and their advisers at
Allen & Overy concerning the availability of Mr Cstal QC’s original
opinion. It also explained why the position paped Counsel’s opinion we
had been given in early May 2004 were one-sidedacidng in any depth of
reasoning. We then understood that the positioripapd new opinion were
anything but advice to the Creditors’ Committee3his disclosure very
substantially raised the level of the Applicantshcerns about the conflicts of
interest faced by the KPMG office-holders and tlaglvisers.”

270. Returning to late 2002, the interests of the coedibf TXUEG and TXU UK were in
fact, at that time, being represented by the E&f¥teholders and Herbert Smith. Even if
the Applicants had not realised this, Mr Bloom amtly did and, in relation to the £67
million issue, had a duty to act in the best indegeof the general body of creditors of
each of the Operating Companies where he was aelodider.

271. In a consultation on 11 February 2003, Mr. Cry€p& and Dr. Oditah advised the
KPMG Officeholders that TXUEL had good prospectsredovering the £67 million.
Their advice was preliminary and subject to furthmrestigation. Dr. Oditah recorded
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this advice, including in particular the conclusittvat TXUEL had “good prospects of
recovering the £67 million [swap] proceeds”, in @endated 27 February 2003. These
views were communicated to the Committee Creditorthe report dated 27 February
2003. 1do not find it at all surprising that,timat report, KPMG did not emphasise their
different roles or that Mr Crystal’'s advice was abed on behalf of TXUEL. At that
time, long before the BTL settlement was anythiilg lwell developed, the main
consideration from the point of view of all ATL cliors was to (a) negotiate down as far
as possible the claims of the PPA Creditors ands@bfar as proper maximise the ATL
assets at the expense of the BTL assets in ordamimise what would actually pass to
the PPA Creditors.

272. After further investigations, a further report (thidle page referring to TXUEL,

TXUAC, TEG and TXUEG only) was given to creditons 29 July 2003, in which it was
stated that “Leading Counsel['s] ... preliminary amvicontinues to be that TXUEL has a
strong claim to the £67 million held in escrow” tt#ched to this report was also a much
more detailed document setting out many of the ¢pazknd facts to the Swap Proceeds
dispute, together with relevant accounting analysis

273. At or around the same time as A&O were carrying ihair investigation, Herbert

Smith conducted a similar exercise. As already trorad, E&Y and Herbert Smith
initially represented the interests of both TXU dkd TXUEG. By early March 2004,
however, Mr Bloom sought the appointment of Chrigghles of THM to act as conflict
administrator at TXU UK (originally primarily in tation to the Net v Gross issue but
subsequently taking on responsibility for TXUEG/TXIK conflicts over the £67 million
issue).

274. Mr. Hughes was duly appointed as conflict admiatstr of TXU UK on 4 March 2004;

he in turn instructed CMS Cameron McKenna to adkigein relation to the £67 million
issue.

275. From 5 April 2004, therefore, each company capablgsserting a claim in relation to

the £67 million was separately represented byits administrators and legal advisers.

276. Although the Applicants now complain that the £6Miam went to TXUEL under the

BTL settlement, it is not immediately apparent te that, at that time, it would have been
to their advantage to have the £67 million remaiii>@U UK as part of that settlement.

Had that occurred, the PPA Creditors might, onewalh suppose, have had a different
view about the amount at which they were prepaceskttle their claims as part of the
BTL CVAs.

277. In any case, the £67 million swaps proceeds whicimd their way down to TXUEG

were not paid onward to TXU UK but were made avddao the Operating Companies
generally (mostly EET). There was not, on any ifapta £67 million debt owing by
TXU UK to TXUEG.

278. Mr Wallace was not satisfied that the 50:50 sphopmsed by E&Y in the E&Y

Proposal reflected the merits of TXUEL's claimditl not conform with the legal advice
which he had received and he knew that the creddabi XUEL would find such a split

to be unacceptable. As a result of discussionsdmat them, Mr Bloom and Mr Wallace
agreed that there should be an exchange of “pospi@apers” between the various
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interested parties - TXUEL, TXUEG and TXU UK (rathiban the creditors who seemed
to be getting nowhere towards resolving mattersgtting out each side’s claim.

279. Position papers were duly prepared and exchange aeries of “without prejudice”
meetings ensued between the KPMG administratofsXefEL, the E&Y administrators
of TXUEG and the THM Administrator of TXU UK andédhr respective advisers.

280. Details of the position papers and meetings (b@tore and after the 16 June 2004
meeting) are set out below:

7 May 2004 TXUEL position paper

25 May 2004 TXUEG position paper

26 May 2004 Without prejudice meeting between tifieeholders of
TXUEL, TXUEG and TXU UK and their respective legal
advisers

29 June 2004 TXUEL supplementary position paper

1 July 2004 Without prejudice meeting between tifieeholders of
TXUEL and TXU UK and their respective legal adviser

2 July 2004 TXUEG supplementary position paper

5 July 2004 Without prejudice meeting between tifieeholders of

TXUEL and TXUEG and their respective legal advisers
281. All of the position papers were provided to the Qaittee Creditors.

282. The E&Y administrators, pursuant to the MoU, wereshould have been, concerned
to protect the interests of TXUEG in the £67 millitand thus indirectly to protect the
interests of its creditors, principally the Cond@bmpanies but not, of course, the
Applicants who had only an indirect commercial res¢ in seeing that TXUEG’s assets
were maximised nor TXUEL other than as a resultotlaim to the £67 million) and |
have no doubt that Mr Bloom recognised this. Sanyl, Mr Hughes had a duty to assert
the claim of TXU UK to retain the £67 million (asn of the proceeds of sale of its
business to Powergen). From all the evidence lwhitcave seen and heard, | am sure
that both the E&Y administrators and Mr Hughes waasare of their duties and properly
pushed for their respective positions in the tritipa negotiations concerning the £67
million.

283. During the course of all this, on 7 June 2004, A&fbrmed Bingham that the advice
originally given to the KPMG officeholders by Mr y&tal QC regarding the £67m would
not be supplied to them on the grounds that it prasleged advice prepared solely for
TXUEL, which led to the letter from Bingham from igh | have quoted at [269] above.

284. As a result Bingham requested that the Applicahtailsl be funded to obtain separate
and independent advice from leading Counsel. Milata approved this step and Mr
Paul Girolami QC was instructed. It cannot, | ades have been thought by anyone,
least of all Bingham and the Applicants, that thisding was provided other than to
enable the Applicants to be able to put forwarddéully, and with the benefit of the best
of legal advice, their position in subsequent coesition of the £67 million issue; nor
can anyone have thought that the further investigatbeing carried out by Bingham
would also be carried out — at significant duplimat of cost — by the KPMG
officeholders in EGO BV or EH3. It was precisebchuse Bingham perceived a conflict
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which they (but not KPMG) considered could not beperly managed that they insisted
on funding at the expense of the estates.

The Joint Proposal

285. With a view to breaking the deadlock between thelL Adreditors and the BTL
creditors, Mr Wallace and Mr Bloom decided thatytheould jointly put forward a
proposal. They spent a week putting together sugint proposal. The Joint Proposal
was agreed in principle on 29 July 2004. This dartsd a draft settlement comprising a
complete inter-locking package of compromises dgaivith each of the BTL issues.
The main elements of the Joint Proposal can be suised as follows:

a.

Interlocking CVAs would be proposed for the five shoimportant BTL
companies (namely TXUEG, TXU UK, EET, TXU Europews Limited and
EGFL) but would not take effect unless at least 7Byovalue of the PPA
Creditors agreed the value of their claims for baihing and dividend purposes at
the values set out in the Joint Proposal.

The PPA Creditors’ claims were to be compromisedla® billion (compared
with claims in excess of £2 billion).

The Net v Gross issue was to be compromised on5® B@sis.

All existing and future claims of the BTL companiagainst TXU Corp, the
directors, auditors and certain other third pantvese to be pursued by the KPMG
officeholders for the exclusive benefit of the ACampanies,

The inter-company balances owed by TXUEG to TEG3EHXUAC and TEG
Head Office (a minor creditor of TXUEG) were to fieed at a total of £429
million.

The “non-compete” claims of two PPA Creditors aghifXUEG would be
settled for approximately £29 million instead ofrigglitigated.

The £67m was to be repaid from the escrow accauMXUEL, together with
interest.

All unsecured claims were to be valued as at 19eNter 2002 and no interest
was to be paid by BTL companies to their creditengen in the event that it
transpired that they were solvent, unless all Bdinpanies became solvent.

TXU UK was to acquire tax losses to shelter its2€x year gain by paying £70
million to EET and £35 million to certain ATL compas. However, an adjusting
payment would be made (either by the ATL compaardsy the BTL companies)
such that the effect of the tax loss payments wdddneutral for the ATL

companies.

The ATL companies would pay an aggregate amoud7dd million to various
BTL company creditors.
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286. Mr Wallace says that he was “satisfied that thentJ&roposal achieved a fair and
reasonable balance which was in the interestsaif eathe companies of which | am an
officeholder and the general body of creditors atheof those companies”. He includes
in that the ATL companies whose economic interegisild be affected by any BTL
settlement. | have no doubt that in saying that,idh expressing the view which he
honestly held at the time and that that is a vidvictv he honestly maintains to this day. |
am also satisfied that Mr Tucker and Mr Spratt h#hén and now, the same views in
respect of the companies of which they are offitéddrs and that those views were
honestly held. The fact that those views were amedhonestly held does not, of course,
answer the questions whether the BTL CVA for TXUBR¥¢as fair to the Conduit
Companies or whether the ATL settlement and ATL GM& EH3 and EGO BV which
later followed were unfairly prejudicial to the Apants.

287. Mr Bloom (who | take as speaking also for his co¥Eé&fficeholder, Mr Bailey, from
whom | did not receive evidence) was clearly of vilewv — and as with Mr Wallace, this
was a view which Mr Bloom quite clearly honesthichat the time and which remained
his view at the hearing — that the Joint Proposas Wair to each of the companies of
which he was an officeholder and to each of theeditors, in particular each of the
Conduit Companies as creditors of TXUEG. He exglyestated, in answer to a question
from me, that he regarded the Joint Proposalsimeviarall even ifthe entirety of the £67
million went to TXUEL beneficially and was not deatith differently in any ATL
settlement (and thus so that none of it went tadQbeduit Companies). He did not regard
it as his duty to consider the interests of thelitoes of the Conduit Companies: that was
a perfectly correct attitude because the overd#rasts of a creditor of the Conduit
Companies might lie in reducirtbe amount which the Conduit Companies recover.

288. Now, the Applicants rely on the answer which Mpo&in gave to the question which
he was asked, in relation to the BTL settlementuabwhich officeholders were
responsible for assessing whether the BTL settlenmvas in the interests of the Conduit
Companies. He replied that it was the KPMG offadlrs. Of course, he was obviously
correct in saying that in the sense that it was tfar officeholders of the Conduit
Companies to decide whether to enter into the lgzlend to approve the settlement, and
those officeholders were KPMG officeholders. Thewxe no E&Y officeholders at any
of the Conduit Companies. But there is a sepagagstion which is who, in putting
forward the BTL settlement and proposing the TXUEG CVA,swaoking after the
interests of the Conduit Companies. That questias not expressly asked of Mr Bloom.
The only answer he could have given consistenttia tie terms of the MoU would have
been the E&Y officeholders at TXUEG; and that ie tnly answer which is consistent
with his clear answer that he regarded the BTLleswtnt as fair to the Conduit
Companies even if the £67 million went to TXUEL béaially.

The Decision to Implement the Joint Proposal

289. Mr. Wallace says that he and Mr Bloom knew (somrmgtHifind entirely unsurprising)
that no creditor was going to be entirely happyhwite proposed terms. The PPA
valuations were a particular concern, given the lat trust born from the failure to
disclose the PPAs and work relating to them toGbenmittee Creditors. At the end of
July 2004, an email was sent to Committee Creditmrsvening a conference call to
discuss the Joint Proposal and to seek to resntee-creditor issues among the Holding
Company creditors in order to allow heads of tefonsa Holding Company settlement to
be considered at the same time, a draft of whichldeen prepared by then. The e-mail
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noted specifically that, failing resolution of Hold Company issues, consideration

would have to be given to whether the Holding amuki@ting Company settlements

could be de-linked, hitherto the officeholders Imgvbeen proceeding on the basis that it
would be possible to bring the two settlements gothat the same time.

290. That conference call took place on 2 August 200ne of the creditors was happy
with the Joint Proposal. The reaction from all tbé Holding Company creditors,
according to Mr Wallace, was that the PPA valuaiamere far too generous to the PPA
Creditors. Mr. Bloom, meanwhile, was consultinghathe Operating Company creditors
none of whom were happy with the Joint Proposalkeeit In particular, the reaction of the
PPA Creditors was that the PPA valuations wer¢o@atow.

291. Comments were made by several BTL and ATL credigwsut the Joint Proposal; but
none of these comments altered the KPMG or the E#fiteholders’ view that it
achieved a fair and reasonable balance for aheftteditors of each of the companies of
which they were officeholders.

292. On 8 August 2004, a report dated 6 August 2004 yred by KPMG on the benefits of
the Joint Proposal on the principal creditor groopthe Holding Companies was sent to
the Committee Creditors. The report stated that:

“if we cannot reach agreement on thegetlie Holding Company] issues the
Creditors Committees will need to consider de-lgkihe Holding Company
and Operating Company CVAs.”

293. On 13 August 2004 Mr Bloom wrote to Mr Wallace imfong him that the EET
creditors’ committee had voted in favour of the a@ustrators pursuing the CVAs in
accordance with the Joint Proposal (although inldial creditors had not committed to
voting in favour of any CVA). The letter explaingdat although most of the PPA
Creditors were extremely uncomfortable about thé R&luations included in the Joint
Proposal, the certainty that CVAs would provide #meltiming of dividends were critical
to them. The EET creditors’ committee approval wabject to, amongst other things,
similar approvals being received from the creditommmittees by close of business on
26 August 2004.

294. It is extremely important to note this discomfofitilke PPA Creditors since they, quite
clearly, considered that their claims were worthrenthan the Joint Proposal gave them
but, because of their own commercial imperativés particular their own need for cash
— were willing to settle. An immediate BTL settlenmt would give them something they
needed; but if there were no settlement (or at lrasone in the short term) one of the
main advantages to them (or some of them) woultb&teand one can reasonably think
that they would have held out for more. Certairthgre is no dissent from anyone
appearing before me that the BTL settlement reptedea good deal so far as concerns
disposal of the PPA Creditors’ claims.

295. At a meeting of the Creditors’ Committees on 20 Astg2004, there was a discussion
of Mr Bloom’s letter, and it was agreed that thenaudstrators of the BTL companies
(including TXUEG) should commence the preparatibthe CVA documents required to
implement the Joint Proposal, subject to two coowlét First, the TXUEG administrators
should be able to complete their review of the RBAation process. Secondly, although
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Mr Bloom had already recommended this, the appatgriPPA information should be
provided in a dataroom in order that the ATL creditand their advisers could carry out
their own review of the documentation. As with €L company approvals, the ATL
company approvals did not commit individual creditto voting in favour of any CVA.
The agreement and the conditions were set outiéttex to Mr Bloom dated 24 August
2004.

296. | can then jump to 1 October 2004 when Mr Tuckecuwated a memorandum
containing a timetable for finalising the BTL andlAsettlements.

297. A slightly revised version of the Joint Proposalsvearculated on 17 November 2004.
The most significant change referred to in thiswtoent related to the PPA valuations.
Further work by E&Y on PPA valuations had reveaederror in the Barking Power and
the Lakeland Power Limited figures, as a resultwdiich KPMG and E&Y sought
reductions in the amounts of their claims.

298. The PPA Creditors had made it a condition of entgimto a settlement that, within the
deadline imposed, lock-ups were received from eazctihe Conduit Companies. This
condition was strictly unnecessary in the sensetbi@Conduit Companies were never in
practice in a position to block a CVA at TXUEG hiolg, as they did, only a small
percentage of claims. However, there was gravéusisbetween the PPA Creditors and
the Holding Company creditors and this conditiorswequired by the PPA Creditors as
they perceived it as a way of giving them comfdrattthe creditors of the ATL
companies supported the proposal.

The decision to de-couple
299. The agreed facts are as follows:

a. It was originally intended to synchronise an ATLttieenent with the BTL
settlement.

b. In their report to creditors on 8 August 2004, Respondents had indicated that
de-coupling might be necessary in the absence agfress on the resolution of
issues between the ATL companies.

c. On 16 November 2004 Mr Tucker emailed the membdrghe Creditors’
Committees and advisers. Mr Tucker proposed traB{hL and ATL CVAs be
de-coupled. The e-mail contained a revised timetétnl finalising the BTL and
ATL settlements, and proposed that lock-up agreésnba entered into by the
material BTL company creditors by 25 November 2004.

d. During a conference call on 24 November 2004 Mrl¥¢al stated that the KPMG
officeholders intended to enter into lock-up agreets to the BTL company
settlement at TXUAC, TEG and EH3 if they had majyocreditor support.

300. Those bare facts hide rather a lot. The Applicamtghe written submissions before
trial and in their evidence, have made a great de#te fact, as they allege it, that the
BTL and ATL settlement were linked, not only in teense that everyone was moving
forward with the intention that the two should hapgt, or about, the same time but also
in the sense that one could not happen withoubther. In other words, there was some
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sort of binding obligation which prevented the cdfnolders of the various BTL and ATL
companies from entering into agreements of CVAsraspect of BTL companies
separately from ATL companies. As Mr Roome puts his first withess statement, “the
office-holders and the Creditors’ Committees werecpeding on the express basis that
all parties would seek to achieve contemporanemgs crucially, inter-conditional,
settlements of the BTL and ATL issues” assertingt tinis “had always provided the
Applicants with a considerable level of comfortHowever, | have no doubt, on the
totality of the evidence which | have seen and dhe#rat there was never any such
interdependence (and, indeed, | remark that itffcalt to see how the officeholders of
the companies concerned could have bound themselvasch a course). What was in
the contemplation of all those involved was thag tiwo sets of CVAs would be
synchronised if that could be achieved; but as bétome apparent, that objective could
not be achieved. Accordingly, | reject what Mr Raosays about how the officeholders
were proceeding and accordingly also reject hiserties that this provided the
Applicants with some comfort. Such, if any, comftrey had can have derived only
from the (genuinely held) intentigimot an obligation) on the part of the officehokl&o
bring the two settlements forward synchronisticallyhat was an intention which they
were entitled to alter when the changing circunmstared, as they did, to that being the
course they considered appropriate.

301. The reasons for this change can be summarised:

a. The timetable for implementing the Joint Proposaswextremely aggressive. The
PPA Creditors felt that the process had alreadgrtatar too long and were
adamant that unless the process was confined ighatimetable, their interests
would be better served by causing EET to go irgoitlation. Threats were made
to liquidate EET at various times throughout thecess. A final deadline was set
on 16 November 2004 when Mr Bloom sent an emaiMtoWallace and Mr
Tucker setting out a timetable which included:

i. Lock-up and compromise agreements to be signed dmtidered to
Herbert Smith in escrow by 25 November 2004.

ii. Lock-up agreements to be released from escrow andbdcome
unconditional on 29 November 2004.

iii. A formal Operating Company CVA Proposal to be pos$tecreditors on 7
January, 2005.

iv. CVA meetings to be held on 28 January 2005.
302. Mr Wallace says this:

“It was an absolute requirement of EET creditoi tihe creditors’ meetings
to consider the Operating Company CVA Proposalkdie before the end of
January 2005. Mr. Bloom stated in the e-mail thattimetable had no room
for slippage. In view of the time that had elapseate the first proposal, with
the support of the Operating Company Creditors, Bloom indicated that if
the lock up agreements were not lodged by 25 Noeennb escrow and
released from escrow on 29 November, the CVA peerild be terminated.
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The likely effect of this termination would be theommencement of
liquidation at EET and litigation in respect of #lose matters which were
sought to be dealt with through the CVAs.

Although Allen & Overy were able to find one or twextra days in the
timetable, thus extending this lock up period, Warstill allowed for creditors’
meetings to be held before the end of January 2088jeved that the written
threat of termination of the CVA process if the diiable was not adhered to
was genuine and serious. This was reinforced indmgussions with key
Operating Company creditors and in an e-mail d&@dNovember 2004 in

which the EET only creditors, represented by DaBidchler....... , also
threatened to take steps which were likely to teBulEET being put into
liquidation.

By the end of October at the latest it was cleamw that it would not be
possible to resolve Holding Company inter-credigsues with a view to
putting forward proposals for Holding Company CVAsthin the same

timetable as that contemplated in relation to theer@ting Company CVAs.
The response from some Committee Creditors wasttiegt were unwilling

even to begin to discuss the means by which imentior issues could be
resolved amongst themselves until they had conpléteir due diligence on
the PPAs, or separately from a deal with TXU Corp.

On 16 November 2004, therefore, Mr. Smith circudaten behalf of Mr.
Tucker a detailed e-mail to the Committee Creditdmscluding the
Applicants) explaining our concerns and recommendimat the Holding
Company CVAs and the Operating Company CVAs bealgied. We also
recommended that the Committee Creditors should sifjon the Operating
Company deal by 25 November 2004.”

303. | accept what Mr Wallace says in those passagek not think that any fair criticism
can be levelled against him or Mr Tucker for dewgdihat the interests of creditors of
both BTL and ATL companies were best served byagpling the two settlements and
groups of CVAs. Whether or not the Applicants wsueprised by this decision — and |
am surprised to be told by Mr Roome that they weengrised — the de-coupling was, in
my judgment, perfectly proper and, indeed, it it @asy to see how the Applicants were
disadvantaged by it. What they midgidve been disadvantaged by is the absence of a
“reservation of rights” letter in relation to th&6 £million issue, which is a matter which |
will consider in due course.

Lock-up Agreements and reservation of rights

304. The BTL lock-up agreements (under which certainditoes of BTL companies
(including the Conduit Companies as creditors ofJEG) bound themselves to the terms
of the Joint Proposals (as amended on 17 NovemB@4)P and the “reservation of
rights” proposal (under which Bingham sought toaibt letter reserving the Applicants’
position in relation to a number of allocation issiarising out of the Joint Proposal) are,
for the purposes of the matters before me, closelgnected. | take the lock-up
agreements first.



THE HONOURABLE MR JUSTICE WARREN Sisu Capital Fund Ltd & Ors v Tucker & Ors
Approved Judgment

305. Lock-up agreements As should by now be apparent, the approach of\MHace and
Mr Tucker to the entire insolvency process waseteksconsensus from creditors. This
they saw as the most likely way to achieve the psepof the administrations, namely to
achieve CVAs or schemes of arrangements for @ahe@fyroup companies concerned. Mr
Wallace saw no point at all in promoting a CVA wdée thought it stood a good chance
of being accepted. His approach therefore, wasdmote the BTL CVAs and the lock-
up agreement with the consent of the Committee i@msd There is a dispute about
precisely what Mr Wallace or Mr Tucker may havedsa Mr Roome or Mr Terry. Mr
Roome says that he was told that Mr Wallace and tuker would only support the BTL
CVAs and the BTL lock-ups if they had approval frahe Creditors’ Committees of
TXUAC, TEG and EH3. Mr Wallace says that he doesracall saying such a thing at
any time; and Mr. Tucker takes the same positibrihink it is very unlikely that Mr
Wallace or Mr Tucker did say anything of the sacather than that they hoped to get such
support. If they did, then they were being delively dishonest and | simply do not
believe that they were doing anything other thaiggcas they saw it, in the interests of
creditors overall.

306. Mr Wallace says this:

“Up until late November 2004 we had received unanismapproval from all
of the Committee Creditors for all key decisions$ fmuthem. Given the close
involvement of all the Committee Creditors in thegatiation of the Operating
Company CVA Proposal and the progress of those tiadgms in the
preceding months, particularly as the PPA infororabecame available in the
dataroom, in mid to late November | expected tha would receive
unanimous approval from all of the Committee Craditfor us to sign lock up
agreements with respect to the Operating CompanfsCdh behalf of the
Conduit Companies. This situation changed on 2deNter 2004, when the
Applicants indicated that they would not suppoé tlourse we proposed.”

307. Mr Wallace was challenged about this. It is shat,tby 24 November, he knew that he
would not obtain the support of the Applicants ahdrefore not of the liquidation
committee of EH3. He therefore turned to “majoriffe” to disable the Applicants from
challenging the lock-up which EH3 was about to em®. However, | accept that Mr
Wallace did honestly believe up until 24 Novemb@04 that there would be unanimous
approval for KPMG to enter into the BTL lock-ups.

308. Accordingly, on 24 November 2004, Mr Wallace and Micker say that they faced the
following situation:

a. They considered the Joint Proposal (as amended)etdhe best settlement
reasonably obtainable for each of the Conduit Congsaand their creditors as
well as in the best interests of each of the ofkiEt companies of which they
were officeholders and their creditors.

b. If the BTL company lock-up agreements had not baésposited into escrow on
25 November 2004, or become unconditional on 2 Bées 2004, then the entire
BTL CVA process would have been likely to collapsehe Operating Company
CVAs gave the Conduit Companies and all the othHt Aompanies the prospect
of certainty. If the process had collapsed it Wiasly that the main Operating
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Companies would have been placed into liquidati#dl ATL creditors would
have faced massive uncertainties and the prospdéeaving to wait 18 months to
2 years to receive any distributions. They alsosatered it likely that each of the
Conduit Companies would face substantially redusstveries in a liquidation,
compared to the recoveries which they could expgbhodugh the Operating
Company CVAs.

c. In contrast, they estimated that if the £67 millware treated as the Applicants
wanted, that would result in an increase of appnately 2p in the £ in the
dividend payable on the EGO BV Bonds.

d. They believed that a large majority of the Comneittereditors wanted the BTL
CVAs to proceed.

e. The Applicants held approximately 17% of EGO BV Hen The other
Committee Creditors held approximately 57% of ti&EBV Bonds.

f. The sole reason given by the Applicants for notesidg the Operating Company
CVAs was that they wanted the terms of a “reseowadf rights” letter to be
agreed for the purpose of preserving their riglois the allocation discussion
between the ATL creditors (as to which see below).

309. They formed the very clear view that the commenceno¢ the Operating Company
CVA process was in the best interests of each@iGbnduit Companies, their creditors
and the other Holding Companies and their creditorBhey therefore decided that the
lock-up agreements should be executed and depasigstrow if a majority (in value) of
EFC bondholders and the majority (in value) of EB®Bondholders and a majority (in
value) of holders of debt under the RCF Facilityomhere in each case Committee
Creditors approved such action.

310. They point out, correctly, that none of the ComedtiCreditors were actually against
the execution of lock up agreements on behalf ®Gbnduit Companies in relation to the
BTL CVAs. Of the RCF Banks, JPMorgan, BarclayspAlmosa and Davidson Kempner
were in favour. Of the EFC Bondholders, AEGON,ig€dup, Appaloosa, Varde and
Davidson Kempner were in favour. Of the EGO BV Bolders, AEGON, Citigroup,
Appaloosa, Varde and Davidson Kempner were in fgwshile the Applicants abstained
from support pending agreement on the terms of servation of rights letter.
Accordingly, on 25 November 2004, lock-up agreememtre executed on behalf of the
Conduit Companies and delivered into escrow.

311. According to their terms, the lock up agreementsdde withdrawn from escrow at
any time before 2 December 2004. On 1 Decembet,20@re was a further conference
call with the Committee Creditors (and their adks$e- including the Applicants and
Bingham — during which creditors were asked whetmsr of them wished the executed
lock-up agreements to be withdrawn. None of theditors, including the Applicants,
asked that this should be done. After the confa¥ecall, Mr. Roome sent an email
stating that the Applicants reserved their righfBhe lock-up agreements executed on
behalf of the Conduit Companies therefore becancendfitional the following day.



THE HONOURABLE MR JUSTICE WARREN Sisu Capital Fund Ltd & Ors v Tucker & Ors

Approved Judgment

312. | turn now to the involvement of Mr Spratt and MrQdonnell. Mr Spratt's

involvement was far the more important since he am officeholder of EH3 which was
a Conduit Company and had claims against TXUEG edeiEGO BV had no claims
against TXUEG or BTL companies. The Applicantspvdescribe the events | have just
related as very troubling, decided that they shahlemselves press for the active
involvement of Mr Spratt and Mr O’Connell as codtfi officeholders at EH3 and EGO
BV respectively; Mr Roome says that the Applicdetsthat real value-shifting was now
being allowed to occur to the detriment of the ¢toed of EH3 and EGO BV (a feeling
which, however, | do not agree with).

313. Mr Roome, in his first witness statement, says this

242.

243.

244,

245.

246.

My colleague, Mr Terry, therefore contacted the fcts office-
holders on 26 November 2004 ......... requesting that thegome
involved with the issues raised in our letter tossts Wallace and
Tucker of 25 November 2004.

Mr Wallace and Mr Tucker had aligned themselve$ whe interests
of TXUEL in relation to the £67 million ring-fencext TXU UK and,

despite the conflicts they faced as joint officdédeos of TXUEL,

TXUEG, TEG, EH3 and EGO BV, they were not ensutiingt the

conflicting interests in these monies were beingoheed or even
effectively managed.

The disclosures relating to the PPA counter-pagynments and the
move to “majority voting” increasingly caused thgplcants to
believe during early December 2004 that Mr Wallages willing
simply to ignore the difficulties caused by the ftioting interests in
favour of the wishes of his majority creditors 2UEL.

It was unclear to us what involvement or knowledige conflicts

office-holders had until this point. As the Apglidts had now
largely lost confidence in Mr Wallace and Mr Tuckewillingness

to treat them fairly, | felt it was incumbent on afsleast to try and
engage with the conflicts office-holders.  Unfortely, the
Applicants’ subsequent experience only confirmesrtmitial views

that the conflicts office-holders would be incagaldf taking an
independent view.

At a meeting with Messrs Spratt and O’Connell orbDé&cember
2004, | explained the background to the £67 milliong-fenced at
TXU UK, the £11.5 million PPA cash-backs and theigrement of
the BTL litigation proceeds, and the reasons whyas essential to
preserve the rights and interests of those offmdédrs’ estates by a
reservation of rights letter. | urged Mr Spra#,jaint liquidator of
EH3, to withdraw EH3’'s executed BTL lock-up agream@vhich
had been placed in escrow until the following dat))east until a
proper mechanism had been put in place to presbeveights of
TXUEG's creditors. | also urged that, as a crediioTXUEG, EH3
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should approach the joint administrators of TXUESassert that
EH3 was being materially prejudiced by the BTL Isetent. Mr
Spratt refused to agree to withdraw the BTL lockagpeement, but
he did say he would seek to agree suitable wonrditig Mr Wallace
to preserve these rights.

247. Despite the concerns expressed by my firm on bebélithe
Applicants, and their refusal to support the BTlitleeent, Mr
Tucker agreed to the release of the EH3 BTL lockagpeement
from escrow on 2 December 2004. Mr Spratt’s lawyave since
asserted in their letter dated 3 February 2005 Nhatucker signed
the BTL lock-up agreements after consulting Mr $pra...”.

314. In the light of the basis on which the estates vieneling Bingham, it is not surprising
to me that Mr Spratt and Mr O’Connell had not beeoactively involved in the
negotiations before this and | do not think thatdbiam or the Applicants should be in
the least surprised or, indeed, harbour any aiticior that. Mr Spratt’'s response to Mr
Roome comes to this:

a. His detailed involvement in the BTL and ATL settlemds commenced on
Monday 29 November 2004.

b. In relation to Mr Terry’s contact with him he redeto the email exhibited by Mr
Roome dated 26 November 2004. He says, and | attuspthat he in fact never
saw this email and it was sent to an incorrecteskifor Mr O’Connell.

c. He makes observations on Mr Roome’s comments oratnis Mr O’Connell’s
involvement, noting, | think correctly, that Binghaknew that they were not
actively involved in the BTL settlement negotiasoand (as Mr Roome would
have seen) they had not been copied in on anyeofdluminous emails.

315. From the passages just quoted from Mr Roome, ibeaseen that he says that he asked
Mr Spratt to withdraw EH3's executed BTL lock-upMr Spratt says that he does not
believe that he was asked to do so, either atriiesting or subsequently. There is no
note of the meeting, either from Mr Roome or from $pratt, to indicate what actually
happened. However, Mr Spratt exhibited an emaiht(®y Mr Spratt to himself by way
of a file note) dated 9 December 2004, in whicis itecorded that “...at no time did he
[Mr Roome] or any other EGO BV bondholder, requést | take steps to withdraw the
EH3 lock-up letter”. There is no doubt that thatdontemporaneous. | decline to
conclude that Mr Spratt dishonestly manufacturesl lote at the time. | can only think
that if Mr Roome did ask Mr Spratt to withdraw tleek-up, he did not do so in terms
which Mr Spratt understood. One explanation mayhag¢ there were discussions about
using the threatio withdraw as a negotiating lever. But it isdh&w believe that even Mr
Roome and his clients would have wanted to loseBifle settlement on the basis of the
allocation of the £67 million at that stage. Indete Applicants did not, in the course of
the conference call of Committee Creditors gengi@il the same day, ask for the lock-up
agreement to be withdrawn when all attending haenbasked if they wished such
agreements to be withdrawn.
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316. It has been suggested that Mr Spratt did not plppensider the BTL proposals once
he had become involved. Mr Spratt vigorously dispuhat, although he acknowledges
that he did not consider the need for any liguaatommittee sanction. He formed the
view that the Applicants did not want to scuppernise his word, the BTL settlement, but
wanted to ensure that their position was presetmecelation to certain aspects, in
particular the £67 million issue. To that end,seeight, together with Mr O’Connell, to
broker a suitable reservation of rights lettereatly, at no time in this process, prior to 1
December 2004, did the Applicants or Bingham ask ta withdraw the lock-up. There
is no doubt that Mr Spratt spent a considerableusrtnof time in the short period from 29
November to 1 December 2004 attempting to get profahe issues including meeting
with Mr Wallace and Mr Tucker and separately with Morent of A&O, as well as with
Mr Roome. For his part, Mr Spratt had formed th@mwthat the BTL settlement was a
good deal. Mr Bloom was of the same view: he még@ the lock-ups simply as comfort.
And even Mr Roome eventually agreed in cross-exatiun that the BTL settlement was
beneficial even if the £67 million did not go teetiConduit Companies (which is not, |
accept, to acknowledge that it is not, nonethelesir).

317. Reservation of rights The execution of the lock-up agreements on lhebfathe
Conduit Companies was effected even though a raenvof rights letter had not been
agreed with Bingham. Such a letter was not agedtt the execution of the lock-up
agreements either. The Applicants and Binghanttsedailure to agree such a letter as
procrastination and a deliberate attempt to thwaet Applicants in protecting their
economic interests. Mr Wallace denies those dilegs It is therefore necessary to look
in a little detail at what happened.

318. There are three issues relating to the BTL setteraad the BTL CVAs which give
rise to what have been termed “allocation issuisdt is to say how certain sums are to
be dealt with as between the different ATL compsnie

a. The £67 million which, it will be remembered, bej@d either to TXUEL or to
TXU UK (with a somewhat spectral alternative cldaoy TXUEG) but with no
direct claim by any Conduit Company.

b. The proceeds of any claims that the BTL companesuding TXUEG, might
have against TXU Corp and TXU Europe group comgrgctors.

c. Payments agreed to be made by the PPA Creditorsetimin of the ATL
companies.

319. There has been some argument about the effecteoddmt Proposal and the BTL
CVAs on these allocation issues. In particulag, Applicants say that the effect of them
is to render the £67 million beyond the reach of3Edhd EGO BV and the EGO BV
Bondholders. As part of an overall settlementhef below the line issues, Mr Bloom, as
the non-conflicted officeholder of TXUEG was conuedl to see that the BTL settlement
and the BTL CVAs were fair to all of its creditogtherwise, as he recognises, he should
not (and says he would not) have put forward thet Jroposal as amended. He says
that he was comforted by the lock-up agreementgesihey showed that the creditors
(including the Conduit Companies) concerned wes® aontent to proceed with the
proposed settlement but he did not regard that aBeginning and end of his
responsibilities.
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320. It is fair to say, however, that Mr Bloom was naarcularly concerned about
allocation issues above the line in the senseitthnats open to the ATL creditors to agree
among themselves how the allocation issues shauldehlt with. But he was aware, as
any experienced officeholder would have been awhet,there was no certainty that an
ATL settlement would come to pass. Accordingly,viies not unaware that the BTL
CVAs could in practice be not just the startingnpdiut also the end point for discovering
entitlement to the monies subject to the allocaissues just identified. The position in
relation to the £67 million was that, absent arffedent agreement in an ATL settlement,
the £67 million went to TXUEL beneficially; he waentent with that and considered it a
fair outcome for each and every creditor in therallescheme which comprised the BTL
CVAs.

321. Mr Bloom, it should be remembered, was fully invexdvin the three-cornered dispute
over the destination of the £67 million as betw@&tEL, TXUEG and TXU UK. As
an officeholder of each of TXUEG and TXU UK, he waly aware of the arguments in
favour of each claimant. He, like Mr Wallace, waly cognisant of the whole picture,
in particular of the commercial factors which werévzing the PPA Creditors to settle on
the terms which they were willing to settle. Hegarled the overall terms of the BTL
settlement to be very beneficial to all of the finml creditors in the light of the
settlement achieved with the PPA Creditors.

322. Mr Wallace (and | think Mr Tucker had no separatwon this) was content that the
ultimate destination of the £67 million should bpen for discussion in any ATL
settlement negotiations. They were of the viewd sm informed the Applicants, that the
rights of the ATL company creditors amongst thenesgicould be reserved so that none
of them was prejudiced by the BTL CVAs. The sampliad to the PPA Payments and
any other allocation issues. Mr Wallace statearttein his first witness statement that,
contrary to what the Applicants have from timeitoet said, he was supportive of the idea
of a reservation of rights letter.

323. Mr. Roome requested that it be expressly recognisgdthe officeholders and
Committee Creditors as part of the BTL CVAs lockqarmpcess that they (and other ATL
creditors) should remain free to argue allocatg&sues on all matters, including the £67
million issue and any PPA Payments to be made

324. Notwithstanding the execution of the BTL lock-upyespondence seeking to agree a
reservation of rights letter continued into Janu2095, but no reservation of rights letter
acceptable to the parties could be agreed. | db propose to rehearse that
correspondence, save to say that Mr Wallace andTMuker consistently took the
position that the allocation of the PPA Paymentd #me £67 million was not pre-
determined. Indeed, Mr Wallace indicated to Mr &prand Mr O’Connell on 13
December 2004 that it was consistent with his ime@s that the £67 million should be
held by TXUEL on behalf of the Holding CompanieBy 14 December 2004, Mr Spratt
was able to report to Mr Roome that he was hopibfad a letter agreeing that the £67
million would be held “on behalf of the Holding Cpamnies” would be accepted by Mr
Wallace. Some wording was produced leading updomaé on 22 December 2004. The
wording of that was unacceptable to Mr Roome.
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325. The problem was that Bingham wanted to go furthantMr Wallace was prepared to
accept. Bingham wanted it to be provided thatGbeduit Companies should receive in
full all of the benefits of the BTL settlement usdesomeone else could show a superior
claim. In practice, this meant that proprietairtis would have to be shown. This went
further than Mr Wallace and Mr Tucker considereasmable (as to which | agree with
them). It would be to create new rights in the @ohCompanies whereas Mr Wallace
was only prepared to see their existing rightsgme=d. In the end, nothing was agreed.
| do not accept, however, that Mr Spratt was pmtarating. He was genuinely
attempting to broker a suitable reservation of tsgetter, but was unable to produce a
solution acceptable to both Mr Wallace and Mr Roome

326. Perhaps jumping ahead, but it seems sensible touitbathis aspect of the £67 million
at this stage, it has been argued by the Applictrasthere should have been “carve-
outs” of issues (effectively leaving the BTL settlent to depend on the result of the
carve-out). In particular, it is said that, in theriod leading up to the lock-up agreements
for the BTL settlement, the £67 million issue shibhive been carved out, that is to say,
to be resolved by some dispute resolution procedearthat mediation, litigation or some
other process. Mr Wallace did not support thisabee:

a. Other major creditors were making clear that theul not be willing to agree
an ATL settlement unless it involved the resolutadrall ATL issues. It was also
Mr Wallace’s own view that it was more desirabled anore practicable, to try
and resolve all outstanding issues at once thraugiackage deal”.

b. There was a limited window of opportunity to seekagree the terms of an ATL
settlement if the prospect of a valuable settlemeith TXU Corp was to be
preserved. Resolution of the £67 million issueldmot realistically have been
achieved in that time-scale.

c. To have resolved the £67 million would have meaitduaing evidence from
partners in Herbert Smith and from TXUEL directorshe inability to compel
them to give evidence in an out-of-court processldithave impeded TXUEL in
asserting its claim since there must be doubt venete individuals concerned
would be willing to expose themselves to criticiand possible liability.

327. The Applicants say that, because each of the Co@umpanies was, but TXUEL was
not, a company which was required to enter into Bddk-ups, the Conduit Companies
had particular leverage in the BTL negotiationshisTignores totally the point that the
there could be no CVA unless the statutory majositgs achieved so that the
officeholders also required conditional compromiBesn 75% of the financial creditors
by the terms of which those PPA Creditors woulceago compromise their claims at an
agreed value conditionally on implementation of @¢As. Further, TXUEL could, but
the Conduit Companies could not, sue for the £dliomi It seems to me, therefore, that
it makes no difference at all to the Conduit Com@simegotiating position that TXUEL
was not required to enter into a lock-up.

The Approval of the BTL CVAs

328. On 30 December 2004, the Drax bondholders consdatBdax supporting the CVAs
for EET and TXUEG. Formal proposals for the BTurgmanies’ CVAs were sent out to
creditors dated 10 January 2005. The CVA meetingk place on 28 January 2005.
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Each of the BTL company CVAs was approved by tlisste majorities of creditors
and became unconditional in accordance with tleems$ on 1 March 2005. It is thought
that about £450 million will be received by the @ait Companies as a result.

329. Under the BTL CVAs, amongst other things, the £6Ifion ring-fenced at TXU UK
was released to TXUEL and the potential claims ®f. BRompanies against TXU Corp
and directors of TXU Europe group companies wesggasd to a nominee company on
the basis that the allocation of the proceeds gf suth claims would be dealt with
subsequently.

330. On 21 February 2005, Bingham asked Mr Spratt tdlerimge the TXUEG CVA. He
declined to do so.

Material change of position

331. In the light of the above discussion concerning fltecess leading to the BTL
settlement, and in particular why and how the BTid aATL settlements became
decoupled, | reject the complaints which the Applits make to the effect (a) that the
decoupling was a material change of circumstancehmMed to unfair prejudice to the
Applicants and (b) the decision to execute the Bddk-up by EH3 was a fundamental
change designed, improperly, | infer, to circumvibrg creditors committees of TXUAC
and TEG and the liquidation committee of EH3: irttlethat is essentially another
allegation of bad faith or bias which | totally eef.

Sanction

332. 1 need to deal with the submissions concerning dhsence of sanction by the
liquidation committee to the BTL lock-up and the OKG CVA. | have dealt with the
law on this aspect at [59 - 64] above. Applyingitttaw to the present case, my
conclusion is that the consent of the liquidatiommittee for the liquidators of EH3 to
sign up to the lock-up was not required. But eie¢nat is wrong, the absence of consent
appears to me to have no consequence. The féetithe TXUEG CVA proposals were
subsequently put to the creditors and were apprdyedheir vote with the statutory
majority. The lock-up was then, by its own termtsan end. The CVA itself cannot, in
my judgment, be invalidated by the fact the EH3liligtors had previously entered into
the lock-up which obliged them to vote in favour thiose proposals; the CVA is
invalidated only if a successful application is machder section 6 1A 1986. Further, in
the present case, the TXUEG CVA did not dependhenvbte of the EH3 liquidators.
Even if they had voted against, the TXUEG CVA wohée been approved.

Above the Line issues and the ATL settlement

333. Following the BTL lock-up agreements, attention dme focused on above the line
issues, negotiations taking place through Decerfb@4 and January 2005. At the same
time, negotiations were being held with TXU Corpréiation to claims against it and
against directors of various TXUEL group companiesgespect of whose liabilities TXU
Corp had given indemnities/guarantees.

334. The principal issues affecting the ATL companiesenas follows:
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a.

b.

The Double Dip.

The allocation of any settlement payment made by T0rp.
The GFA Claim.

The inter-company balances.

£67m swaps proceeds held in escrow.

The allocation of £11.5m of payments to be madedyain PPA creditors upon
the implementation of the BTL CVAs.

The valuation date for the ATL creditor claims tbe purpose of any CVA and
their entitlement to interest.

335. Mr Wallace says, and | accept, that there were geadons to seek to compromise
those issues through a series of inter-related CVAs

a.

The officeholders’ goal was to make distributiorfisassets to Holding Company
creditors. In this context, it plainly made setseseek a consensual compromise
of those matters that might impede or delay sudftridutions, rather than to
litigate them.

Timing in this respect was critical. There wasealrprospect of agreeing a
valuable early settlement with TXU Corp, but théaafholders believed that they
needed to do so by 15 January 2005 at the latestesult of a deadline imposed
by TXU Corp which they considered to be genuineowkver, major creditors
such as the RCF Banks had made clear that theydwaatlbe willing to endorse a
settlement with TXU Corp unless they knew how otHetding Company issues
would be resolved. | would add here that TXU Coiad also informed Mr
Wallace and Mr Tucker that unless direct claimsisditors, as well as claims by
TXUEL group companies, were resolved as part ofgaekage, there could be no
substantial settlement of the claims of the estatese. Further, TXU Corp’s
original date for settlement had been the yearie®d December 2004, and that,
failing agreement, the matter would be turned doe¢heir D&O insurers.

The majority of the principal Holding Companies wean pre-Enterprise Act
administration proceedings. Putting those compari@o liquidation (the
alternative to CVAs or schemes of arrangement)rdeinto make distributions
would have entailed material disadvantages in tefrelverse tax consequences
and the need to maintain higher reserves.

336. There had, by the time negotiations on the ATL essbhegan in earnest, been a large
amount of information provided by the officeholdéosall financial creditors including
the Applicants; they conducted as open a policpassible with a view to achieving an
agreed settlement of all issues, including an aexglaf position papers on a number of

topics.

Mr Wallace impressed upon creditors heswg that TXU Corp was already

offering a sizeable sum for a combined, all-pasttlement; that the deadlines in TXU
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Corp’s settlement timetable were likely to be geeuiand that calling their bluff would
risk the loss of an opportunity to agree a valuabkiement.

337. Bingham discussed with Cadwalader (acting for tR€ Eolders) and A&O (acting for
the RCF Banks) the outstanding ATL company allacatissues that remained to be
resolved. This led to the preparation of a comtilist of information to be requested
from the KPMG officeholders in order to progress thiTL Company CVA discussions,
dated 8 December 2004.

338. On 10 December 2004, Mr Douglas of Cadwalader ¢sting the officeholders)
addressed a meeting of the advisers to the membéhng creditors’ committees in order
to provide them with the outstanding informatioeniis identified in the list of 8
December 2004. Mr Douglas suggested that a fayr twadivide the proceeds of the
estates’ recoveries from any payment by TXU Corpespect of the litigation claims
would be 50:50 as between TXUEL and TXUEG. He sunsed the main heads of
claim.

339. On 14 December 2004, in advance of the meetingd&mad circulated another
detailed report to relevant creditors setting oateptial financial outcomes for them
based on differing resolutions of the open ATL e&su The modelling for creditors
contained in this report, as indeed in reports uphout the negotiations, illustrated
financial outcomes based on various different allionis among the ATL companies. |
should add here that, in the light of the complebwf intercompany indebtedness and
the different interests of the various creditordifierent ATL companies, the model is
the only satisfactory way of seeing what resulffedent allocations have; for my part, |
have found some of the results surprising and ewventer-intuitive.

340. The first proper negotiations took place in meetimyolving the officeholders and the
Committee Creditors and their respective advises&8’s offices in London on 15 and
16 December 2004. TXU Corp was also involved esthmeetings. These meetings,
which stretched through the day into the late ewgnconsisted of a plenary session at
which the creditors were updated on the settlerdetussions with TXU Corp, related
tax matters and the merits of the estate claimsf@decommendations of the advisers in
that respect. This plenary session was punctuayeldreak-out meetings in which the
RCF Banks and the two bondholder groups met sepanaith their advisers and, from
time to time, with Mr Wallace, Mr Tucker and thanlvisers.

341. On 16 December 2004, various further meetings veld. Again, these meetings
focussed on the allocation of the proceeds of atyjesnent with TXU Corp and the tax
aspects of the settlement.

342. Immediately prior to Christmas 2004, it was cleamMr Wallace that the Committee
Creditors would not be in a position to commit theipport to heads of terms for an ATL
settlement before the end of the year. Firstethesre material disagreements among the
creditors on a number of ATL issues, including ot limited to the allocation of
settlement proceeds. Second, a number of majditare in the RCF Bank syndicate,
who were not Committee Creditors, were only jusirtsig to receive information on
relevant issues.
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343. Nevertheless, Mr Wallace believed that there wdkthe opportunity to agree the
terms of a settlement with TXU Corp prior to 31 Pexber 2004, on the basis that
everyone would then work to try to secure the suppb creditors to heads of terms
enshrining that settlement in the first half of Jary 2005. In that way, the TXU Corp
deadline of 15 January 2005 could still be met.

344. Indeed, on 29 December 2004 the Committee Creditocduding the Applicants,
agreed that the officeholders should seek to colecusettlement with TXU Corp on the
terms proposed by TXU Corp that day, on the bdwss agreement on the terms of an
ATL settlement, including the manner of allocatiohsettlement proceeds from TXU
Corp, would need to be reached by 15 January 200y did so having been provided
with further analysis of the economic significarfoe them of differing resolutions of
ATL issues.

345. Discussions as to allocation of the TXU Corp setdat were revived in early January,
in an attempt to conclude a deal. During thisquerdPMorgan insisted that a settlement
could not be reached without concurrent agreemanthe allocation issues. Early in
January 2005, it was agreed that further negotiatghould take place in New York on
11 and 12 January, with a view to finalising theU'Xorp settlement, the allocation of
the proceeds of that settlement and, if possillilef he other ATL company issues.

346. To this end, further meetings of the Committee @oesl were convened at A&QO'’s
office in New York on 11 and 12 January 2005. Ptioor at the commencement of the
meetings, the following papers were distributed:

a. On 5 January 2005, KPMG distributed update reponigheir analyses of the
Double Dip Claim and the GFA Claim.

b. On 6 January 2005, a number of papers and opimvens distributed with respect
to the Valuation Date issue (and a related issae ltad arisen with respect to
currency indemnity provisions). These includedgramnd opinions prepared on
the respective instructions of the officeholdetse RCF Banks and the EFC
Bondholders.

c. On the morning of 11 January 2005, the creditorseevpeovided with the papers
on the direct claims of the RCF Banks and the Ef@dBolders against TXU
Corp and certain directors of TXU Europe group cames.

347. Mr Spratt and Mr O’Connell had not involved themsal in the TXU Corp
negotiations which were being carried on by Mr \&edl. Mr Spratt’'s understanding was
that Mr Roome was representing the interests of Applicants. Again, this is not
surprising in the light of the fee arrangement wdmgham and the need to avoid
duplication of costs. He and Mr O’Connell could,course, be brought into the process
at any time. That is not to say that Mr Spratt vedsng no interest: he was, but given the
advice he had received that EH3 had no direct cigainst TXU Corp he did not see the
need for his active involvement in those negotiaio

348. Mr Roome and the Applicants learned that Mr Speaiti Mr O’Connell were not
intending to attend the New York meetings. They that they were astonished to learn
this. On Friday 7 January 2005 Mr Roome telephavle®pratt and said that he would
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be sending separate letters to Mr Spratt and Mro@rell later that day urging their
involvement in the ATL company allocation discussiand suggesting that they should
attend the proposed meeting in New York. Astonishihor not, it seems to me that one
here sees Bingham again operating on the undemstartiat Mr Spratt and Mr
O’Connell could be called upon if Bingham considetieat that was desirable. Mr Spratt
and Mr O’Connell retained Mr Connell of FladgateelBer on Sunday 9 January 2005
and asked him whether he could accompany them vo Y&k to which he replied the
next morning that he could. Following that, as @armaild expect, there were discussions
between Mr Spratt, Mr O’Connell and Mr Connell abtihe ATL process.

349. They travelled to Heathrow with Mr Wallace on 1@Jary 2005. He updated them on
developments including allocation issues (althotigs was not the first occasion on
which Mr Spratt and Mr O’Connell had addressedrth@nds to such allocation issues)
and discussed what was proposed for the New Yotings. The Applicants, however,
in their mission to demonstrate the incompetenak laas of the KPMG officeholders,
have asserted consistently that Mr Spratt and ME€ddhell came to New York
unprepared, not even having read the position papaévls Seppala professed to be
shocked to discover, at the first meeting on 11udan2005, that they had not read the
position papers and had no real knowledge of tbis f@nd Mr Olin took a similar line. In
the light of all the evidence which | have heartlale no doubt at all that both Mr Spratt
and Mr O’Connell had read all the relevant positgapers by the time they arrived in
New York, having read the most recent ones on theepfrom Heathrow. Ironically, it
appears that it may well have been Ms Seppala an@IM who were the persons at that
meeting who had notead all the position papers, the latest ones mgnmto their
personal possession only that morning. And Ms 8k clear recollection of Mr Olin
reading_and explaininthe documents to her and others, when Mr Olin’s: @vidence
and that of Mr Roome was that they had not readrdtevant papers (the RCF Banks’
position papers) is, as Mr Briggs describes itabiz.

350. Attending the meetings on 11 and 12 January 2006 the officeholders (Mr Wallace,
Mr Tucker, Mr Spratt and Mr O’Connell), the membefghe Creditors’ Committees and
their respective advisers. The meetings were sd¢bedio start at 10.00 a.m. on 11
January. At about 9:30 a.m. on 11 January, Mr tS@ad Mr O’Connell had a
preliminary meeting with Mr Roome and Ms Guthrie Bihgham, Mr Olin and Ms
Seppala and other representatives of the Applicants

351. At the New York meeting, there was a large roomwlvich the creditors could all come
together to meet, and there were breakout roomsdoi constituency, including separate
breakout rooms for the officeholders and their aglid. Negotiations commenced with a
plenary session focusing on tax. Mr Wallace and Mrcker circulated and talked
through a one-page summary of illustrative finahciatcomes based on a range of
differing compromises on the various ATL issuesaafly, Mr. Douglas gave a brief
update on relevant legal issues and the positigengathat had been circulated in that
respect, before the Committee Creditors moveddaksout sessions.

352. From time to time representatives of various ctmsticies — and in particular the
officeholders — moved between groups to discusgrpss or particular issues, and
KPMG assisted the creditors in modelling the ecapaffects of differing resolutions of
issues.
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353. The respective positions, taking this from Mr Wedls first witness statement which |
accept, adopted at these meetings were as follows:

a. There was disagreement both between and withireE@ Bondholder and RCF
Bank groups on the resolution of the Valuation Dateie. This issue affected
different members of the EFC Bondholder group ffedent ways, as there were
EFC Bonds denominated in dollars, sterling and guand the EGO BV Bonds
were denominated in dollars. The RCF Debt waselgrdenominated in Euros,
but the position of Barclays differed from the aoti®CF Banks, because it also
had a claim denominated in sterling at EH3. Thelisants were contending that
a 19 November 2002 date should be used.

b. The EFC Bondholder group appeared less willing tih@RCF Banks to support
the allocation of some of the proceeds of the PR&nients to the Conduit
Companies. The Applicants considered that all & proceeds of the PPA
Payments should go to the Conduit Companies.

c. The EFC Bondholder and RCF Bank groups each appéaccept that no value
should be attributed to EFC’s Double Dip Claim @&®& BV’s GFA Claim. The
Applicants agreed with the former proposal, butthetlatter.

d. The EFC Bondholder and RCF Bank groups each toelptsition that TXUEL
should retain all of the £67 million Swap ProceedBhe Applicants’ position
remained that the proceeds should be allocatedetcConduit Companies unless
TXUEL could establish a proprietary claim. | ndétere that Mr Wallace was, as
he said he would, be perfectly prepared to conditeallocation issues held over,
as it were, from the BTL settlement, including #&7 million issue. He did not
say to the Applicants that there was no point girtmaking suggestions because
the issue had been finally resolved by the BTUeitnt.

e. Mr Wallace believes that the EFC Bondholder groupnéually agreed certain
proposals among themselves and put them to the B@K group, but that they
were rejected. No agreements were reached witAppécants.

f. Accordingly, the New York meetings appear not teehanoved matters forward
and there remained material disagreements.

354. The Applicants complain that they were excludednfroegotiations in New York.
True they attended A&QO’s New York offices, but hawol meaningful discussions. Their
participation was limited to the briefest of stag1ts made by Mr Roome to a meeting of
some of the creditors in which he summarised tipplidants’ position but had no
opportunity for debate. The Applicants were sitkdi and ignored. They complain also
that Mr Spratt and Mr O’Connell failed to fight f&@H3 and EGO BV in relation to these
allocation issues regarding them as ill-informedtalv and incompetent. So far as
concerns the Applicants’ exclusion from negotiatitetween creditor groups, that is not,
| think, something about which complaint can beelld against the officeholders.
There were significant differences not only betwdeaumt also within, the other creditor
groups, which differences those groups focused #mrgies on, the discussions being
ones which, rightly or wrongly, those creditors éd to hold in the absence of the
Applicants. It is not difficult to see that thodescussions are likely to have gone much
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wider than the issues with which the Applicants aveoncerned and to give rise to
matters of commercial sensitivity which the othesups did not wish to share with the
Applicants. It is difficult, however, in the liglf those differences to see how Mr Spratt
and Mr O’Connell could have fared any better thae Applicants in achieving a
consensus had they taken a more interventionisbapp.

355. The Applicants did, however, take part in plenagssons at both the London and New
York meetings (albeit that those sessions werergalty negotiation sessions but rather
information provision sessions). They were ableatod did, discuss matters with the
officeholders with whom they met separately at ho#etings. They were kept updated
and informed of the developing positions of theeottreditor groups.

356. Further, it was the perception of others that tippl&ants were not seriously interested
in negotiating but were interested only in reachanignal position under which their own
interests prevailed. Even if what Mr Wallace hasay about this (see paragraphs 312-3
of his first witness statement) is to be discounssd self-serving, Mr Hassenstab’s
evidence is not. | accept what he has to say gheunatter:

“The approach adopted by the Applicants to therwesiring proposals

appeared to us to amount to a pursuit of everyraeg available, regardless
of the legal and economic merits, in order to pdevihem with a lever in the
negotiations in the restructuring. This was appadrring the negotiations;
the position taken by the Applicants on these issuas always an extreme
one. AEGON were not and are not prepared to cdrfzliginess in that way.
We were not prepared to pursue claims to a poiat #xceeded a fair
reflection of their legal merits in an attempt tocliease recoveries by
threatening to block or impede the restructuringr to | consider that such a
strategy would have yielded a more favourable outedor EGO BV holders,

for the reasons | have given. AEGON have beenlwadin numerous

restructurings and take the view that while partiih different interests are
to be expected to push their position in respedheir claims, achieving a
restructuring ultimately involves the various coritipg interests taking a
realistic approach resulting inevitably in compreenf

357. The Applicants take exception to this of course sanydthat they were always willing to
compromise. However, considerable reliance isqulaan what Ms Seppala had to say in
her oral examination but | found much of what shd to say on the issue confusing and
unhelpful. This is all, in any event, peripheraice whether or not the CVAs for EH3
and EGO BV are unfairly prejudicial to the Appli¢aiis not to be determined by whether
or not the Applicants were given an opportunitynggotiate in New York. The fact is
that the New York meetings were not productive dmel failure or inability of the
Applicants and Mr Spratt and Mr O’Connell to ardgbeir cases to the other creditors did
not result in an agreement contrary to their irdese

The ATL heads of terms and lock-up agreements

358. Time was by now, 12 January 2005, running outlerdcompletion of a settlement with
TXU Corp. Although 15 January had been TXU Comrgjinal deadline, Mr Wallace
was told that there were a few extra days avail#idenew deadline being in time for
approval of any agreement at the TXU Corp boardtimgdixed for 26 January 2005.
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Mr Wallace was also told by TXU Corp that it recudrprior evidence of contractual
support from 60% of the creditors (by value) of thEL companies before agreeing a
settlement.

359. Mr Wallace considered that it was incumbent on affeceholders to put forward a
proposal that might be capable of attracting sigfitsupport to enable a settlement with
TXU Corp to be concluded, and to give creditorsnalfopportunity to decide whether
they would support it. Mr Wallace clearly regardéeé proposed settlement as a good
one from the point of view of creditors generallyere were advantages to both sides in
effecting a compromise at that time, advantageschvivould not be available if the
compromise were not effected in the short term. idHef the view, and | think he is
obviously correct in this, that it would not be pifide to achieve a similar deal with TXU
Corp today if the existing TXU Corp settlement wéoefall away, not least because of
tax implications.

360. In the course of the week of 17 January 2005, MHiaa and Mr Tucker had various
communications with representatives of the EFC Boldkrs, the RCF Banks and the
Applicants about the terms of a CVA proposal thregt officeholders were considering
putting forward. On 19 January 2005, a draft faimock-up agreement was circulated
binding assenting creditors to heads of terms sétiro the agreement and to vote in
favour of the relevant proposals.

361. In a letter dated 19 January 2005 Bingham wrotel'’XdJ Corp’s legal advisers,
Lovells, indicating their concern over allocatiogssues relating to the settlement, and
formally reserving the Applicants’ rights. As tug letter see [534] below.

362. On 21 January 2005, draft heads of terms for th&<ahd a revised form of lock-up
agreement was sent to the Committee Creditors ¢amer creditors who had indicated
that they would be willing to lock up) including Bingham.

363. Following further comments from advisers to the EBGndholders and the RCF
Banks, a final draft of the lock-up agreement,citiag the final form of the CVA heads
of terms, was circulated to Committee Creditorsd(athers willing to lock-up) on 25
January 2005 including to Bingham.

364. In a conference call that day, convened for the @dtee Creditors that held EGO BV
Bonds, the Applicants informed Mr Wallace that theguld not be signing lock up
agreements. Mr. Roome explained, as he had domopsly, that he believed the
proposals were unfair to the Applicants in respdédhe £67 million, the PPA Payments
and the allocation of the TXU Corp settlement peatse although he made no reference
to the GFA Claim issue.

365. Following that conference call, Mr Spratt late hetafternoon of 25 January 2005
authorised Mr Tucker to sign the EH3 ATL CVA lock-u Mr O’Connell indicated his
agreement as officeholder of EGO BV the next magnin

366. Signed lock-up agreements for 63% of the HoldingnBany creditors were received
before expiry of an extended deadline imposed by TCorp (3:00 p.m. on 26 January
2005). Six of the creditors who had participatediiscussions did not sign. These were
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the Applicants and also four of the RCF Banks (RB3Vlorgan, Bear, Stearns & Co. Inc.
and Citibank).

367. | should add one other fact to all of this. Mr Speand Mr O’Connell were involved in
the process leading up to the proposal by all efdfficeholders for an ATL settlement
which they believed was fair and stood a reasongbtspect of sufficient creditor
support. The Applicants were invited, during tlfeurse of a meeting on 20 January
2005, to suggest an alternative deal to be coreidend if appropriate, pursued in
negotiation but they never did so.

Termination of Bingham'’s retainer

368. On 8 February 2005, Mr Wallace wrote to Binghanmieating the fee agreement,
under which the estates were meeting their feeslays from the date of that letter. The
reasons for the termination of the arrangementchviare set out in the letter, were as
follows:

a. The BTL CVAs had been approved by overwhelming miiégs at the creditors
meetings.

b. The heads of terms for the ATL CVAs had been apgidyy a majority in value
of the creditors of each of the relevant companies.

c. The Applicants were refusing to support either Bie. CVAs or the ATL heads
of terms.

d. Mr. O’Connell and Mr. Spratt had retained indepetidegal advisers.

The ATL CVAs and CVA Meetings

369. Following the execution of the ATL lock-up agreenserthe terms of the CVAs and
associated documents were prepared giving effabietterms of the deal. On 7 February
2005, a letter was sent by KPMG to all creditorshte ATL companies, outlining the
heads of terms and indicative timetable for the ACYAs. On 3 March 2005, draft
terms of the ATL CVAs and related documents wereutated by A&O, on behalf of the
ATL companies to all advisers of creditors of thELAcompanies for their comment.

370. Bingham wrote to A&O on 8 March 2005 stating thheyt considered the ATL
company CVA proposals contained insufficient infatian to enable creditors to reach
an informed decision when deciding how to vote.

371. On 11 March 2005, A&O replied to Bingham’s letteatedd 8 March 2005 rejecting
each of the points concerning the form and contémtihe ATL company CVA proposal,
but at the same time stated that copies of botérgetvould be appended to the final CVA
proposal.

372. The documentation containing the proposal for CVétsthe Holding Companies was
issued on 11 March 2005. The proposed documentetotuded:

a. The proposal (including the notices of meetings).
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b. A letter from the officeholders dated 11 March 2005
c. The letter from Bingham to A&O dated 8 March 2005.
d. The letter from A&O to Bingham dated 11 March 2005.

373. The CVA proposals provided that the ATL issues idied above should be resolved
as follows:

a. EFC’s claim against TXUEL would be treated as sdimated {e there would be
no Double Dip).

b. The US$175m litigation recoveries from TXU Corptleshent would be split
60:40 between estate and direct claims. The US#1@560% of the TXU Corp
Settlement) going to the estates would be spliefafertain specified deductions)
50:50 between TXUEL and TXUEG. The remaining US$70ion (ie 40% of
the TXU Corp settlement) would be split between R@F Banks and the EFC
Holders in respect of their direct claims again&tUTCorp, with US$1.5 million
of this sum going to the EGO BV Bondholders as aleh

c. EGO BV’s claim against EH3 under the GFA would bleased.

d. In relation to the inter-company balances (i) theinc of TEG against TXUEG
was recognised; (ii) the triangle of liabilities neenot treated as having been
netted-off; (iii) EH3 was treated as having back#axk recourse to TXUAC with
respect to EH3’s liability to Barclays under tharemcy swaps; and (iv) EH3’'s
indemnity claim against TXUEL was allowed.

e. The £67 million plus interest previously ring-fedcat TXU UK would be paid to
TXUEL to form part of TXUEL's assets.

f. The £11.5 million PPA Payments would be split 500&8dwveen TXUEL and the
Conduit Companies.

374. Bingham'’s letter dated 8 March 2005 raised a nurobé&sues in response to the draft
ATL CVA proposal. Mr Wallace and Mr Tucker congidé that the draft ATL CVA
proposal contained all the information which waprapriate to enable creditors to come
to an informed decision on it but that the propaurse was to reply to their letter and to
include copies of both their letter and a reply nfro)A&O with the proposal
documentation. | deal with the Applicants’ comptai concerning the inadequacy of
information later in this judgment.

375. The meetings to consider the proposals were hel@lokllarch 2005. Apart from the
formal business of the meetings, all meetings viietd concurrently to give all creditors
the opportunity to hear what was said by any of ¢hedlitors. Mr Wallace gave the
opening remarks for all the meetings.

376. Mr Wallace noted that copies of the letter from @iam dated 8 March 2005 and the
response from A&O dated 11 March 2005 were enclogédthe proposal issued on 11
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March 2005. He explained that Bingham represetwecholders of EGO BV Bonds (the
Applicants). He noted that as creditors would tvara from their letter dated 8 March
2005, Bingham had stated that their clients weteereently opposed to the CVAs and
had raised a number of objections to them. He tteported that correspondence
between EGO BV, EH3 and Bingham had continued hat] tmost recently on 29 March
2005, EGO BV and EH3 had received letters befotiemérom Bingham indicating their
view that their clients had proper grounds to magplications to Court to protect their
interests.

377. He summarised Bingham’s points as follows:

a. The liquidators of EH3 required (but did not hatte sanction of the liquidation
committee or the Court for various matters invalyvthe CVAs of the BTL and
ATL Companies.

b. There were various claims relating to conflictsrmérest.
c. The CVA proposals were unfairly prejudicial to thelients.

d. The proposal contained insufficient informationédoable creditors to make an
informed decision on the CVAs, that their clienggilbeen denied access to other
EGO BV Bondholders and that, accordingly, there begih material irregularities
in the CVA process.

e. Certain members of the creditors’ committees haticated to the officeholders
their dissatisfaction with certain aspects of tbaduct of the administration and
liquidation proceedings for the ATL companies.

378. Mr Wallace informed the meeting that the admintstma of EGO BV and the
liquidators of EH3 would be making a formal respois Bingham but that creditors
should be aware that those officeholders considératothere was no substance to any of
the points which had been made.

379. No questions were asked and nor were any modidicatio any of the CVAs proposed
at the meetings. Bingham and SISU attended theimysebut did not raise any points.
Resolutions approving the CVAs for each of the Addmpanies were approved. The
table below sets out the voting at the meetingE@0O BV, EH3, TXUEL, TEG and
TXUAC as filed with the Court.

Unconnected creditors Connected Total Total
creditors % of | % of
Value of Claims | Value of | % value of | Value of Claims | claims | claims
voting for, | Claims voting | unconnected| for, £ (no votes| voting | voted
£ against, claims against) in against
£ voting in favour
favour
EGO 225,052,924.17 72,236,386.85 75.7% 99,400,000.00 .798d| 18.21%
BV
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EH3 264,128,640.90 | 71,271,237.78 78.75%

255,34%322| 87.94% 12.06%

TXUEL | 2,150,237,368.96¢ 167,829,230.72 92.76%

2,513,738.00 92.77P47.23%

TXUAC | 10,238,732.30 67,315.00 96.9%

3,758,337,718.97.99%| 0.01%

TEG 1,304,365.14 0 100%

3,062,096,817,4®0% | O

The allegations of unfairness

380. As | have already noted, the relief which the Applits seek is for an appropriate order

under section 6 IA 1986 based on unfair prejudiue separate orders for removal of the
Respondents as officeholders of EH3 and EGO B\to#asiderable part of the evidence
and argument has focused on the four allocationessabout which the Applicants

complain (the £67 million issues, the TXU Corp Ieetient allocation, the PPA Payments
and the GFA issue) in the context of the ATL CVAs.

381. However, the Applicants also complain that thetfirgee of those allocation issues

were unfairly handled by the KPMG officeholdersaatearlier stage in the context of the
BTL settlement and BTL CVAs. The BTL CVAs are, ajurse, binding and have not
been challenged within the time-limit imposed bytgm 6. The Applicants say,
however, that by agreeing to the BTL lock-ups anting in favour of the BTL CVAs,
the officeholders were acting improperly as offickelers of EH3 and EGO BV.
Accordingly, they say, independent officeholder®wdtl be appointed to investigate
claims against the officeholders and to recovemftbem for the benefit of the creditors
as a whole.

382. The Applicants also complain that Mr Wallace and MrConnell as joint

administrators of EGO BV acted improperly by agngdio an ATL lock-up which gave a
nil value to the GFA claim and again assert thay tbhould be replaced by independent
officeholders as a mechanism for seeking redrasbébalf of EGO BV).

383. Since the ATL CVAs contain wide releases in favofithe relevant officeholders, it

may be that such claims, even if independent dfbéders were appointed, would not be
available. Accordingly, these releases are rebadby the Applicants as factors to
establish that the ATL CVAs are themselves unfgrigjudicial to the Applicants.

384. Although the four allocation issues are the mattérsomplaint, it must also be borne

in mind that the CVAs, both above and below the,librought about a resolution of a
number of other issues, none of which was straogiveird. These included, as between
group companies, Net v Gross, Double Dip, interjsany balances and valuation date
and, as between group companies and outsiders]Xkk Corp claims and the PPA

Creditors’ claims. It is important, in my judgmemd consider not only the matters of
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complaint but also the other issues (each of wivak resolved in a manner favourable to
the Applicants) in assessing whether there has degminfair prejudice.

385. | propose, however, to consider in the first plaaeh of the four matters complained of
to see whether, in isolation, the manner in whielchewas dealt with was unfairly
prejudicial to the Applicants since, if the answeeach case is that there was no unfair
prejudice, it is unnecessary to examine separatdigther, overall, the CVAs were
unfairly prejudicial.

386. However, before | do so, | wish to return to theesson by the Applicants that they are
in a unique position as holding only EGO BV Bondseveas all other financial creditors
have an interest in shifting value to TXUEL. Wisasaid to follow is that the Applicants
alone are prejudiced by the allocation issues lmpbeen decided in the way that they
were. As a matter of fact, it is incorrect to shgt the economic interests of all other
creditors were favoured by the resolution of thecaltion issues in the way that they
were in fact resolved.

387. For example, AEGON’s position is interesting. AEGQNanages a number of
investment funds. Each fund is managed on a destrasis. As Mr Hassenstab puts it
“We do not compromise one legal entity to benefibther or “sum” outcomes to the
AEGON group as a whole”. Although AEGON held b&RC Bonds and EGO BV
Bonds, a considerable holding of EGO BV Bonds wekl fas part of funds which
comprised no EFC Bonds (or other TXU Europe groeiptd Accordingly, the interest of
AEGON, so far as concerns those funds, was iddntidhat of the Applicants.

388. Initially, the Applicants asserted in this applioat that AEGON's interests differed
from their own. Even after receiving Mr Hassensafirst withess statement, they
maintained the position, Mr Roome asserting thaHdssenstab “was prepared to accept
a considerably lower return than Aegon would hamvered on a liquidation in order to
achieve consensus and avoid dispute”. Mr Hasdenssponded to that as follows:

“| disagree both with this assertion and with MrdRee’s and Mr Olin’s
assessment of me. As regards the assertion IthateMr Roome does not
provide any information as to what he believes ABG&ould have recovered
under a liquidation scenario. His assertion isuppsrted by any facts,
documents, or underlying assumptions. Furthershggestion is inconsistent
with the liquidation analysis | had received frol®MG which...... estimated
the expected recovery for the EGO BV holders ilgaidlation scenario would
be 62.4p on the pound, some 5p on the pound less tthe distributions
expected under the CVAs at the time of voting.....”

389. In the end, the Applicants decided not to crossyema Mr Hassenstab whose evidence
| accept in its totality.

390. Barclays, represented by Mr Hearn, had interesena@CF Bank and a claim against
EH3 pursuant to an interest rate swap. Its intenegnany issues was aligned with EH3.

391. Citigroup’s economic interests, save on the Doubile issue, were aligned with the
Applicants in the sense that it would have farettebeon each of the four matters
complained of by the Applicants if the proposal Ipadvided as the Applicants wish it
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had. It nonetheless voted in favour of the CVAS.is fair to say that the economic
impact in percentage differences was not as sagmififor Citigroup as for the Applicants
and it could, therefore, have thought that theatety of a deal was not worth risking for
the difference which holding out for the Applicanpsoposals could achieve. But | do
not place much weight on that, since Citigroup ®otee holding of Primerica Life

Assurance Company in favour notwithstanding itsyointerest was as an EGO BV
Bondholder. Citigroup’s representative, Ms Duffekarly took a close interest in the
negotiations and took a considered and informedsabec

392. Varde too would have been better off with the adwoptof all of the Applicants’
suggested outcomes on the four issues of compddtimbugh its position was broadly
neutral on the £67 million and the PPA Paymentse Jame observation can be made as
in relation to Citigroup concerning the risk of ilog a deal compared with the increased
return it might make. Its representative, Mr Hicksgarded the proposal as fair, giving
up his argument on the Double Dip (an argument reontto the interests of the
Applicants) in order to achieve a deal.

393. Quite apart from the economic interests of thogelitors, | must also mention that Mr
Hassenstab (AEGON) and Mr Hearn (Barclays) in tbeghallenged evidence both state
that they gave the most careful consideration éoténms of the CVAs and the separate
allocation issues. Each of them (and contrarpéoassertion of Ms Seppala in relation to
Mr Hassenstab) were deeply involved in the varimeetings and conference calls of
Committee Creditors. Each of them gives cogensaes not only for supporting the
CVAs but also for considering that the allocatiesues were dealt with fairly. This was
particularly important for Mr Hassenstab becausedompany treated each of its funds
separately and it held funds which comprised orCEBV Bonds. Barclays’ position,
too, is important because, taking a responsibleraagdonable attitude, it considered the
CVA proposals to be fair whereas some of the ofREF Banks were dissatisfied,
thinking that the proposals failed to give suffitiaveight to their Direct Claims. Mr
Hearn quite clearly considered the interests of EH3s deliberations — more so, in fact,
than the Applicants themselves who | conclude, fon totality of the evidence, were
concerned with maximising their recovery and tlagking at EH3 only in the context of
using it to maximise recovery at EGO BV.

394. Mr Goldstein of Appaloosa (who, it is to be nothdd stated at the June 2004 meeting
that there could be no deal unless the £67 millvent to TXUEL) says that he looked at
the terms of the proposals for EH3 and EGO BV agnd satisfied that they represented a
fair outcome and that if he had been an EGO BV dullger, he would have voted in
favour. It is, of course, easy for him to say thatv. However, the Applicants have
accepted the honesty and integrity of all thosditwes who have written letters opposing
the Applicants’ application, of which Mr Goldstesnivas one. Although | attach little
weight to Mr Goldstein’s letter, it is confirmatonf the attitude of others. And | note
that Appaloosa was in a position to block the CVAs.

395. Davidson Kempner also supported the CVAs. | do atdch any weight to the
suggested alignment on some issues of its intevadisthose of the Applicants. But as
with Mr Goldstein, here is another man of acknowksai honesty and integrity who voted
for the CVAs believing they were fair to all cremtigroups.
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396. These were all men of honesty and integrity acimgood faith — Mr Roome, quite
rightly, accepted that — and as such they madesh@mel reasonable decisions not only in
supporting the proposals but also in considerirgmtiio be fair to all creditor groups
including the Applicants. Of course, | am not bdun accept proposals as fair simply
because certain creditors consider them to be mah$® any more than | am bound to
accept that they are unfair because Mr Roome amdAfplicants consider them to be
unfair. But the test for unfair prejudice doesuiegl me to look at what intelligent and
honest men acting as members of a class coulddmmisir. AEGON were in the same
position as the Applicants in respect of certairihgir funds and took the view that the
proposals were fair. And whilst other creditorsreveot in the same interest, | do not
simply ignore what other creditor representativds,Hearn in particular, have to say
about the process and the result.

The allocation of the £67m

397. This issue is the one on which the Applicants Haeeised most criticism. It needs to
be considered at both the BTL and the ATL levetsiwhat happened in relation at the
BTL level has an impact on what it was possibladbieve at the ATL level.

398. | have already considered much of the backgroundnagotiations concerning the £67
million in paragraphs [267 above.

399. Shortly after the agreement of the Joint Propos®® July 2004, Bingham sent (under
cover of an e-mail from Mr Terry dated 11 Augus02pto Mr Wallace an opinion dated
10 August 2004 produced by Mr Girolami QC. Mr Gami QC advised that TXUEL
had no basis for asserting a proprietary claimheof67m and that these monies should
form part of the assets of TXU UK or TXUEG.

400. There then ensued an exchange of position papdra areeting as follows:

10 August 2004 Opinion of Mr Girolami QC

18 August 2004 Meeting between KPMG, A&O and Bingha

1 September 2004 Response to Mr Girolami QC’siopieent to
Bingham by A&O

24 September 2004 Applicants’ position paper

21 October 2004 TXUEL position paper

401. As | have already explained, the only companieh waity claim to the £67 million were
TXUEL, TXU UK and TXUEG. As to the last of thodewill repeat what | have already
said which is that it is difficult to see what diteclaim it could have to the £67 million.
In reality, either TXUEL was entitled to receive7E®iillion from the Powergen proceeds
of sale or the entirety of those proceeds remaivigéd TXU UK. Further, in spite of the
way that Bingham have from time to time stated Applicants’ case, it is clear that
neither EH3 nor EGO BV have ever had any rightnterest in the £67 million held in
escrow by Herbert Smith but have only an economterest in seeing TXUEG’s assets
maximised. Once the BTL CVAs had been approvedoaedme binding, that economic
interest dictated, of course, that the Applicantsid assert that the £67 million should be
paid to the Conduit Companies.
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402. The proposition that the Conduit Companies shoelétitled to the £67 million needs
to be carefully examined. Had the beneficial owhgr of the £67 million been
determined €g by litigation) prior to the BTL settlement and BTCVAsS, the real
candidates were that it belonged to TXUEL or TXUBGHh an argument, apparently,
but one I do not understand, that it belonged tES. If it had been established that it
belonged to TXU UK, then that fact would have b&eawn to the PPA Creditors whose
primary claims lay against EET to which TXU UK owéatge sums. To put it at its
lowest, there would have been a possibility th& BPA Creditors would have been
unwilling to agree to a settlement under whichfb& million went above the line. Even
if the £67 million belonged to TXUEG, that compamgd guaranteed many of the PPA
Creditors’ claims so that, again, there would hiagen, at least, a possibility that the £67
million would have stayed below the line for thenbft of creditors of BTL companies.

403. In that last context, it must be remembered thatGbnduit Companies were minority
creditors of TXUEG, the vast majority of whose ibteriness was owed to trading
creditors (particularly the PPA Creditors) anddmsg extent to the banks.

404. The arguments advanced by the Applicants throughGu#plami QC’s opinion and
Bingham'’s position paper can be summarised asvistlo

a. TXUEL has no proprietary claim to the £67 million.

b. TXU UK and TXUEG agreed, by the BTL settlement &8W CVAS, to give up
their claims to the £67 million.

c. Accordingly, as Bingham put it in their positionpes, “as among the above the
line creditors, the £67 million represents fundvaated by and repayable to
TXUEG, and it can only therefore be allocated toUEG from whence it came,
so as to augment the assets of TXUEG availabldifsribution to TXUEG's
above-the-line inter-company creditors”. Or, as Rbome later put it “unless
some person has some greater right to the assats leéeased by the below-the-
line administrators, TXUEG'’s above-the-line credstshould receive the benefit
of all amounts that the below-the-line administratare prepared to release above
the line in order to achieve this package deatluding the GBP 67 million”.

405. Of course, that last proposition does not follovonir the fact that the joint
administrators of TXUEG and TXU UK had agreed, dhe relevant BTL CVAs had
provided, that the £67 million should go abovelthe. Viewing the BTL settlement and
BTL CVAs overall, the E&Y administrators and thetexal creditors viewed as a whole
must have considered that the settlement and C¥Ascted the strength of their own
economic positions. On that basis, the fact that67 million was allowed to go above
the line could be explained on one of two basest,Ahat the administrators and BTL
creditors thought that TXUEL’s claim was extremstyong and were willing to cede the
point in the context of a commercial settlementclithad advantages for them; secondly,
that there were countervailing and compensatorynetgs in the settlement which
justified them in giving up what they regarded agoad (or at least well-arguable) claim
that the £67 million belonged to TXU UK or TXUEG.

406. As to that second possibility, Mr Wallace says:this
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“[IMr Roome’s comments] led me to believe that heswafact alleging that
the Ernst & Young administrators of TXUEG had caled the Swap
Proceeds issue in exchange for some other equiviadgrefit under the Joint
Proposal and that such benefit would inure onlyh® Operating Company
creditors of TXUEG and that, consequently, the gdCompany creditors
of TXUEG should receive equivalent compensatiorth@dugh not directly in
response to Mr. Roome’s e-mail, | did address #igument in an e-mail
which | sent to Mr. Olin on 21 January 2005. Ilistle-mail, | stated: I
acknowledge that it is possible to argue that Cliigghes and théErnst &
Young] Administrators gave up part or all of the £67 naitliin return for an
equivalent value transfer from the Holding Compare some other part of
the Operating Companies’ Settlement. However, mohas suggested to me
areas or issues on which the Holding Companies lgaxen up value that they
ought not to have dotie | am certainly not aware of any benefit obtairgy
the Operating Company creditors as a quid pro guayiving up the Swap
Proceeds, nor has anyone (including the Applicaets) identified any such
benefit.”

407. So what Mr Wallace is saying is that he, at leasis not aware of any compensatory
element which would lead to the conclusion thatff& million was given up for some
other element which would otherwise have enured dot the benefit of TXUEG's
creditors. | accept that evidence. Mr Bloom’sdevice in chief and in cross examination
gave no basis for reaching that conclusion eitHeronclude, therefore, that the second
possibility is to be rejected. So, without any g@amsatory element having been
expressly identified, the E&Y administrators and BiTL external creditors were content
that the BTL settlement and BTL CVAs as a packagmeasented an appropriate deal
reflecting the strength and weaknesses of the case.

408. Quite apart from that, the BTL administrators skiohlave put forward proposals
providing for the £67 million to go above the lioely if they had regarded the proposals
as fair and, in that context, that it was apprdpriar the £67 million to go to TXUEL
(albeit believing that the ultimate distribution wd be in accordance with an ATL
settlement of some sort). It must be rememberdtiahcontext that the interests of the
Applicants were aligned with the interests of tlemeyal creditors of TXUEG and TXU
UK; the BTL administrators could not simply conceal®y point about the £67 million
unless they considered that the resulting positias in the interests of the company and
its creditors.

409. Further, at the very least, TXUEL had a well-ardaatase that it was entitled to the
£67 million whatever Bingham and the Applicants ifadeed Mr Girolami QC) have to
say about it. In that context, it is to be notémbdhat the E&Y Proposal was for the £67
million to be split 50:50 between TXUEL and TXU Uit this did not accord with the
advice which Mr Wallace had received on behalf XUEL that it had a strong claim.
However, suppose, for the sake of argument, tratittal cases (TXUEL v TXU UK)
were assessed at 50:50 and assume that the BTitocsedere content to allow all of the
£67 million to go above the line notwithstandingtttassessment, then in any ATL
settlement it would be entirely appropriate for 50%4he £67 million to go to TXUEL.
A reservation of rights letter might have expregsigserved the right of any interested
party to assert that the £67 million belonged toUTMK rather than to TXUEL, but it
would have been entirely unreasonable for the Applis to have insisted on a
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reservation of rights which removed from the offiollers of EH3 and EGO BV the
power (subject to any necessary sanction) to comigethat issue.

410. For these reasons, | think that it is impossibletii®@ Applicants sensibly to argue that
the whole of the £67 million should have passeithéoConduit Companies.

411. As an aside, | note Mr Briggs’' closing submissitratt even taking Mr Bloom’s
opening suggestion of a 50:50 split between TXUBd ¢éhe Conduit Companies, the
outcome for the EGO BV Bondholders is virtually hanged from the actual recovery.
This is shown in the bar-charts contained in thekpge circulated by KPMG on 6
August 2004 to ATL Creditors. | think that any essment of the Conduit Companies’
claims to the £67 million in excess of 50% wouldvWd®olly unrealistic, so it is difficult to
see that there is any non-legal merit in the peimth the Applicants raise.

412. So, what could the Applicants have done? Theydbalve aligned themselves with
the E&Y administrators in arguing to keep at lemsthare of the £67 million below the
line (as had been the E&Y position under the oagBTL Proposal) but they did not do
that. Instead, they were willing to see the wholfigdhe £67 million go above the line
under a BTL settlement but sought to protect tkemnomic interests by reference to a
reservation of rights letter. But it was not pb#sito agree the terms of such a letter.
The Joint Proposal, unfortunately from the perspeaif the Applicants, provided for the
£67 million to pass to TXUEL. Clearly, Mr Wallacegpresenting TXUEL, would not
have agreed that the £67 million should pass t&€theduit Companies as part of the BTL
settlement; nor would he have agreed to the creatia trust pending resolution of any
issues (because of the uncertain tax consequences).

413. The position when it came to the decisions by tet jliquidators of EH3 whether to
enter into the BTL lock-up agreements and whetbewithdraw them on 1 December
2004 was in reality a choice between rejecting sbslement and accepting the Joint
Proposal lock stock and barrel including provisibat the £67 million went to TXUEL.
They faced a deadline imposed by the PPA Creditolis the absence of lock-up
agreements, liquidation of EET would follow and tbpportunity for a consensual
resolution would be lost. The joint liquidatorsnoat, in my judgment, be criticised for
making the decision which they did which was taeemtto the lock-up and to allow it to
become effective. This is particularly so given Wallace’s stated position that the £67
million would be an issue for final resolution inyaATL settlement. Mr Roome says
that he requested Mr Spratt, at the meeting on de®eer 2004, to withdraw the EH3
lock-up so that it would not become binding. Theye dispute about whether he did
make that request. But even if he did, it seenméddhat the decision made by Mr Spratt
(together with Mr Tucker) to allow the lock-up agneent to take effect rather than to
take the risk of the deal collapsing was a decisitnich fell well within the range of
proper decisions which an officeholder could tak&s to that, Mr Spratt says, and |
accept, that he

“believed that there was a significant risk tha BirL deal would collapse if
EH3 had withdrawn its lock-up agreement. That wask which | was not
prepared to take on behalf of EH3. In other wolded formed the view that
the BTL deal was fair and reasonable from EH3'spective even without a
reservation of rights letter”.
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414. As an aside, | note in that context that all conedrconsidered the BTL settlement to
be a good one for the ATL companies (including@uoaduit Companies) and this was so
even if the £67 million went beneficially to TXUELthink that even the Applicants now
accept that.

415. Having bound themselves by the lock-up agreemewnot® in favour of the BTL CVA
for TXUEG, the joint liquidators of EH3 did so. &wvif they had they not been bound, a
decision to vote in favour would have been entitelderstandable.

416. It follows from the terms of the TXUEG CVA taken face value that the £67 million
issue was already decided once and for all andithtdte ATL settlement negotiations
there was no room for negotiation at all.

417. However, Mr Wallace, as | have said, had all alorage clear that he was willing to
consider the arguments at the ATL settlement stadmve already dealt with the course
of the negotiations in London and New York and rnHack of success. That led Mr
Wallace and Mr Tucker to propose heads of termshvinere eventually adopted in the
ATL CVAs. Those proposals contained, of courseyigion for the £67 million to be
retained by TXUEL. The overall ATL settlement reqd, however, that the
officeholders of EH3 and EGO BV put forward propesimr CVAs for each of those
companies. Accordingly, Mr Spratt and Mr O’'ConnkHdd to do more than simply
consider whether to agree to Mr Wallace’s propostidey had actively to consider
whether they were appropriate proposals to put dodwfor the approval of their
respective company’s creditors and, in so doingukhhave satisfied themselves that the
proposal treated all creditors fairly.

418. Although Mr Wallace had consistently indicated tha £67 million issue would be
addressed in any ATL settlement, the Applicants &migham produced no_new
arguments in favour of their position. | do noy $hat in any critical sense; indeed, it is
entirely unsurprising given the very full consideva which had already been given to
that issue. But just as it had been impossibl@dsuade Mr Wallace to agree to a
reservation of rights letter acceptable to the Agapits, so too Mr Wallace’s position
remained that the Applicants (or rather, the Condiompanies) had no right to or
interest in the £67 million. As | have already kewped, the £67 million issue had, all
along, been a point of principle for certain of therge financial creditors and,
realistically, a proposal which did not include p®nt of that sum to TXUEL would not
find favour with a significant body of creditorsQuite apart from the time pressure
resulting from TXU Corp’s requirements (which | Wwitonsider later) an overall
compromise which did not include payment of the fifiiflion to TXUEL, and the
necessary CVAs for all the ATL companies (includittge Conduit Companies) to
implement such a compromise, stood no realisticobaf being approved.

419. In those circumstances, the liquidators of EH3 wduhve been faced with a serious
problem even if the £67 million issue had beendhly problem facing them (and this
problem would have faced even by wholly independignidators having no connection
with KPMG). Mr Wallace and Mr Tucker, acting agyhsaw it in a way fair to all the
creditor constituencies, and taking into accouatlégal arguments in relation to the £67
million, had formulated proposals which they coesatl both to be fair and to be ones in
respect of which they could sensibly expect theesgary majority for approval. But the
whole proposal was dependent upon the approval\6AsCfor each and every ATL
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company including EH3 and EGO BV. The serious [@wbis this: by the officeholders
agreeing to put forward a proposal for each of EH8 EGO BV reflecting the terms of
Mr Wallace’s proposal, the £67 million would betldgr all time if the CVAs were all
approved; but if the officeholders refused to pariMard such proposals unless amended
to deal with the £67 million in some other way, fhreposals would fall, in which case
the £67 million would remain with TXUEL under thefrB CVAs. In either case, EH3
had no claim and the liquidators’ only negotiatpgsition would have been to hold out
for a share of the £67 million by refusing to patward proposals which did not so
provide. But clearly, the overall settlement witkU Corp was one which should not be
lost: in those circumstances the liquidators wouldconsider, have been acting
irresponsibly if they had rejected the proposals.

420. |1 would add one short comment to the last paragrdpls unlikely, in any event, that
Mr Wallace himself would have been willing to potward proposals for TXUEL which
did not include its receipt of the entire £67 rofli That is because creditors of TXUEL
regarded the £67 issue as a matter of principlad Whatever the legal merits, one can
have nothing but sympathy with their position. #fiillion of swap proceeds had been
utilised by the directors without the consent @& theditors at a time of insolvency which
should not have been allowed; further, that haceriablace in breach of express
covenants in at least some of the financing agraesmeThe use of those proceeds, by
staving off immediate insolvency process, may viialve enabled TXU UK to effect a
beneficial sale of its assets which otherwise migbt have taken place and thus to
increase the dividend to atleditors including the Applicants. The creditofsTXUEL
would justifiably have felt aggrieved, whatever tegal position, if other group creditors
should receive an increased dividend through tleeaisTXUEL’s money and yet that
TXUEL should not be entitled to recover the fundwgich had made that possible.

421. However, if my analysis of the BTL negotiations &hd ensuing settlement and BTL
CVAs is wrong and the BTL CVAs do not, contraryny view, resolve the £67 million
issue in the absence of any ATL settlement, it@aut possibly be sensibly argued that
the EH3 liquidators should have insisted on recbiptthe Conduit Companies of the
entire £67 million (which seems to be the Applicamosition) and should have refused
an overall compromise on any other basis. Butoitldd be argued that the Conduit
Companies had a claim at least to a share of thauiat and that any proposals should
have reflected that claim. For instance, if thexdot Companies could claim £X of the
£67 million and that their chances of success vem®essed at precisely 50%, a fair
proposal would have been for EH3 to receive itsesipmo ratawith TEG and TXUAC,
of 50% x £X. The liquidators would then have tmabe whether to put forward Mr
Wallace’s proposals or to reject them and attermpiktain a revision to them to obtain
thatpro ratashare.

422. The choice would present the liquidators with @mina. They might take a position
of brinkmanship, saying to themselves that a comjge is at least as valuable to the
other ATL companies as to EH3 and refuse to putvdod any proposal unless EH3
received a share of the £67 million (although Wif§icult to see how any proposal could
justifiably treat EH3 differently from TEG and TXUZ. Or they could take a view
about their prospects of success in litigation ahthey regarded their position as not
particularly strong, they could put forward the posal (with the £67 million going to
TXUEL) leaving it to the creditors to decide whethe accept the proposal according to
the statutory procedure.
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423. In my judgment, liquidators who took the secondreeuwvould be acting well within
the range of reasonable decisions. First, the amgdh of position papers and legal
opinions may well have persuaded the liquidatoas they had a not particularly strong
case. Secondly, and more importantly, the ovesdtlement with TXU Corp (which was
subject to a fast-approaching deadline) was onewihiwould have been very unwise to
lose. Thirdly, the return for EH3, were there ertm ATL CVAs and instead liquidations
were to ensue, would be reduced. Fourthly, inticeiato the decision facing them, the
liquidators would have been entitled to take actooinhwhat the majority of their
creditors wanted: faced with two possible courseaation (which, for the purposes of
argument | assume were both within the range ofstets which could properly be
made) | consider that the officeholders are ewutitte take account of the views of their
creditors and, other things being equal, to givectto the majority wish.

424. Accordingly, the EH3 liquidators would have beetirag properly in putting forward
the proposals which they did if the £67 million Haekn the only issue left in contention.
In those circumstances, | do not see how a CVA emginting those proposals could be
open to challenge, by reference to the £67 miligsue, as unfairly prejudicial to the
Applicants.

425. | accept that it is not open to a majority creditorinsist on unequal treatment of
himself and a minority creditor; he could not, fostance, insist that his debt should
attract a largepro rata recovery than the minority creditor's debt, thesamg to block
the CVA unless that were agreed. But that is Inetgresent case: the present case, at the
ATL level, is, to put it at its strongest from tA@plicants’ point of view, one where one
claimant, EH3, to part of the fund of £67 millios in dispute with another claimant,
TXUEL. TXUEL is putting forward proposals to congpnise a whole raft of issues,
including the £67 million issue, under which th& fiillion passes to it. EH3 can take or
leave that proposal: but if it takes it as the ltesia vote on its own CVA, there can be
no question, in my judgment, of that CVA being uryaprejudicial to the Applicants by
reference to the £67 million.

426. Mr Briggs, for Mr Spratt and Mr O’Connell, throwsi@her factor into the equation.
He points out that section 238 IA 1986 (which demilh transactions at an undervalue)
may apply to the transfer of the swaps proceeds\dbe company chain to TXUEG and
that at each stage, each paying company will halaia under the section. Now, that is
a point which no-one, prior to Mr Briggs’ involvente had identified or, at least, raised.
It certainly formed no part of the negotiationg@tation to the CVAs. It is, however, as
near a certainty as can be that it would have ldemtified and relied on by TXUEL if
the £67 million issue had ever been the subjeditightion or some other resolution
process. | do not have the material before me aenany sort of assessment about
whether the conditions of section 238(5) would lsis§ed (in which case, no
restitutionary order could be made) but it is astepossible that the section applies. It is
another hurdle for the Applicants to jump in shagvthat the EH3 and EGO BV CVAs
are unfairly prejudicial to them.

427. | have, thus far, drawn no distinction between @éAs for EH3 and EGO BV. In
principle, however, the £67 million issue is reletvanly to the EH3 CVA. EGO BV has
no claim to any part of the £67 million other thas a creditor of EH3 or TEG. If the
BTL and ATL CVAs do not, so far as concerns the $flion issue, result in unfair
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prejudice to the Applicants in relation to the EBSA, they cannot do so in relation to
the EGO BV CVA.

428. My conclusion is that the resolution of the £67 lioil issue by the BTL and ATL
CVAs was not unfair and that, taking that issuesatation, there is no unfair prejudice to
the Applicants for the purposes of section 6 IA@#8the EH3 and EGO BV CVAs.

The GFA Claim

429. This required the resolution of whether EGO BV wastled to claim against EH3 as
guarantor of TEG’s borrowing of a sum equivalenth® proceeds of the EGO BV bonds.
The recognition of this claim would increase theidind payable to creditors of EGO
BV, but reduce the dividend payable to creditor&bif3. To that extent, the Applicants
themselves were in a position of conflict. Theerests of the general creditors of EH3
(which included the Applicants) were in minimisiitg liabilities and thus arguing against
the application of the GFA. As EGO BV Bondholddrsir interests were precisely the
opposite.

430. The Applicants say that they have been prejudigethe officeholders' failure, in the
ATL settlement and ATL CVAs, to achieve the atttibn of any value at all to this
claim. Although this prejudice has been said tateeto both EGO BV and EH3, there is
no prejudice at all to EH3; this was eventuallyogrised by the Applicants (Mr Olin and
Ms Seppala) and their advisers (Mr Roome — and Mvi€s did not press any point)
during the course of the hearing. They say thiatfailure was unfair because, amongst
other things, it is alleged that there were fa#u(® to undertake a full and proper
investigation of the GFA Claim (ii) to make sufBecit enquiries for information and
documentation and (iii) to obtain appropriate inglegent advice. They do not say that,
had such failures not occurred, the GFA claim wddde been established. Instead they
say that the failures resulted in insufficient veheing attributed to it in the CVAs. They
also say that there could be no valid compromise/den the office-holders of EGO BV
and EHS3.

431. Dealing with the second complaint first, there ave arguments. First, that it was not
possible for the liquidators of EH3 to enter inttyaompromise without the sanction of
the liquidation committee or of the court. Secgndhe conflicts which the office-
holders faced made it impossible for them to reaghbinding agreement.

432. Sanction | have dealt with the law on this topic at 593-a@bove. Applying that law,
the requirement for sanction does not preventithedators of EH3 from putting forward
proposals for a voluntary arrangement under sedtith1986. The proposal for the EH3
CVA was, in my view, in its entirety a “compositian satisfaction of its debts or a
scheme of arrangement of its affairs”. Accordinghere was no need for the sanction of
the liquidation committee to the putting forward tbe proposal and there was not, of
course, any need for the sanction of the liquisatiommittee to the CVA itself, a matter
which is entirely subject to the vote of the credst

433. Conflicts: The Applicants correctly identify a conflict ahterest between the
liquidators of EH3 and the administrators of EGO BM of whom were (non-
overlapping) partners in KPMG. They also correatgntify a conflict between the
officeholders of EGO BV and the officeholders of UKL, the former wishing to
maximise the assets of EH3 in a competition wittCEBV. | take account of the helpful
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submissions of the Applicants in relation to th& Boncerning conflicts. | do not attempt
to summarise those submissions since, in doingigoificant points would inevitably be
lost. My conclusion, as a matter of law, is tatspite of those conflicts, there is nothing
which would invalidate any proposal put by eithet af officeholders for a CVA of the
relevant company; nor, if there were, contrary touiew, a compromise between the two
sets of officeholders, is there anything to renmalid any such compromise. The
guestion seems to me to be whether the officeh®ldeuld properly put forward the
proposals which they did. And, in relation to thatstion, if the proposals resulted in a
CVA which was unfairly prejudicial to the Applicanttheir remedy (which is the one
they seek) lies in section 6 IA 1986; but if thegosals result in a CVA which is not
unfairly prejudicial to them, they have no remedher the section. In other words, the
mere fact of conflicts does not necessarily resulinfair prejudice — indeed, if it did, any
creditor would be able to block any CVA howevers@aable it might be. | accept that,
in deciding whether a CVA is or is not unfairly judicial to a creditor, conflicts of the
type about which the Applicants complain are adatbd be taken into account and may
tip the balance when the court is uncertain whetingrot the proposals are, indeed, fair.
And | take those conflicts into account in reachimg decision on that question.

434. Returning, then, to the merits of the proposals| asderstand the Applicants’ case,
they do not say that on the material actually adédwhen the EH3 and EGO BV CVA
proposals were made, or when they were voted @t,BEBO BV had an arguable case
that should have been reflected in the CVAs (Mr iRedaking an illustrative figure in
his first witness statement of a value of 20%).thieg they say two things: first, that Mr
Wallace and Mr O’Connell (as administrators of EB®) should have negotiated with
Mr Tucker and Mr Spratt (as liquidators of EH3) moig out that further enquiries
needed to be conducted and insisting on saoegnition of the claim; and secondly, that
Mr Wallace and Mr O’Connell should have taken ttepps which they failed to take and
which | have just listed, it presumably followirtzat if they had done so, they would have
been in a better negotiating position. | will mettio these suggestions later.

435. This issue was not raised by or on behalf of thplispnts as one of prejudice to them
prior to the approval of the ATL CVAs or even irethorrespondence leading up to this
application. It seems to be something of an dftenyht.

436. The relevant terms of the GFA provide that:
“[EH3] hereby undertakes to guarantee any receév@ibcluding interest) on
[EH3] Group Companies, immediately upon receipE&O BV'’s first written
demand, in relation to its indebtedness arisinmft&oup Financing.”

437. “Group Financing” is defined in the GFA as loaneypded by EGO BV:
“...to [EH3] group companies, of which [EH3] holdshether directly or
indirectly, at least 50% of the issued and outstepcéhares, or on which
[EH3] exercises ultimate control to a substantéet.”

438. There were two key questions with respect to thé G&aim:

a. Whether Clause 2 of the GFA was an immediate gteeaor rather a contingent
executory obligation to give a guarantee if andnwaaemand was made by EGO
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BV (no such demand having been made prior to threnoencement of EH3'’s
liquidation).

b. Whether the provisions of the GFA were capableny avent of constituting a
guarantee in respect of TEG’s borrowing from EGO. BVhis comes down to
whether the indebtedness of TEG to EGO BV fall$inithe definition of “Group
Financing” and is therefore covered by the prowvisiof the GFA.

439. KPMG had sought advice on the issue from Michagkt@i QC and Fidelis Oditah QC
in May 2003. Following a consultation on 16 Jun®20the KPMG officeholders had
been advised in July 2003 that:

a. Clause 2 gave rise to an executory obligation @mlg that, no demand having
been made by the directors of EGO BV prior to tbenmencement of EH3’s
liquidation, it would be contrary to public polidp attempt to enforce EH3's
obligation to give EGO BV a guarantee now, beindraud of insolvency laws
and thepari passureatment of all creditors.

b. As a matter of construction, the terms of the GF&ewnot capable of constituting
a guarantee in respect of TEG’s borrowing from EBDas, given that EH3 did
not either hold at least 50% of the shares in TE@&xercise ultimate control over
it, that borrowing did not fall within the defintth of “Group Financing” under the
GFA.

440. In December 2003, after Mr Wallace and Mr O’'Connlefld been appointed as
administrators of EGO BV, Cadwalader had soughicadivom a Dutch law firm, Boekel
de Neree, on the meaning of the GFA under Dutch |Beekel de Neree had explained
that the GFA was probably governed by English lawiéw with which both Cadwalader
and Bingham agreed).

441. Bingham subsequently sought advice at the expehskeoestates on behalf of the
Applicants from a Dutch law firm, Van Doorne, asth® purpose of the GFA in the
context of Dutch tax law, and also from Mr Girola@C, as to the proper construction of
the GFA as a matter of English law in the lighMain Doorne’s advice as to its purpose.

442. On the basis of advice received from Mr Girolami,@& Applicants’ case was set out
in a position paper submitted by Bingham dated &gt&nber 2004, to the effect:

a. First, that clause 2 of the GFA constituted an imdiaiie guarantee rather than an
executory obligation to provide a guarantee on dema

b. Secondly, that even if clause 2 only created amc@rey obligation, there is no
rule of policy of insolvency law which would prewe&H3 from giving the
guarantee now, pursuant to the executory obligation

c. Thirdly, that although it was accepted that TEG&rbwing from EGO BV did
not come within the definition of Group Financitig}3 was or might be estopped
from denying that the liabilities of TEG to EGO B¥onstituted “Group
Financing” within the meaning of the GFA.
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To succeed in its claim EGO BV would have needeslitteed on the third of these three
points as well as on either the first or seconaisoi

443. In the light of the arguments advanced by the Agpplis, the Respondents sought
further advice from Dr Oditah QC. He advised intiwg on 18 December 2004 on the
basis of information then available that the Apgtits’ contentions were wrong. As a
matter of construction, clause 2 only created atetory obligation; even if the purpose
of the GFA was that stated by the Applicants, twatld not displace the clear meaning of
clause 2. Further, EGO BV was now unable to corfhtd to execute a guarantee in its
favour by reason of fundamental principles and qiedi of English insolvency law,
having gone into insolvent liquidation. Finallye ladvised that the Applicants’ estoppel
argument was Hopelesy there being no evidence that could begin to ista an
estoppel. | consider that the officeholders weritled to rely on this advice provided
that it is recognised that it was advice giventmnhasis of material then available.

444. Mr O’Connell too (as joint administrator of EGO B\éeparately considered and
subsequently took his own advice (from Stephensarwbod, but not from Counsel) in
relation to the GFA Claim and concluded that heldtaot regard it as anything other
than weak. Cadwalader had made available all #messary papers to Stephenson
Harwood to enable them to consider the merits ®fGIFA Claim and to render advice to
Mr. O’Connell in this respect. Subsequently, MiC@nnell confirmed that he supported
his fellow KPMG Officeholders’ proposal with respego the GFA Claim. Bingham
themselves seem to have agreed at the meetingbatdmber 2004 with Mr Spratt and
Mr O’Connell that the conclusion reached by the@eslents that the GFA Claims had
no value was the correct one.

445, | return to the two aspects of the Applicants’ casethis issue. The first is that Mr
Wallace and Mr O’Connell should have negotiatedhwilr Tucker and Mr Spratt
pointing out that further enquiries needed to bedooted and insisting on some
recognition of the claim. This, in my view, is ageless argument. The advice which Mr
Spratt had from Dr Oditah was that the estoppéircl@as hopeless; Mr O’Connell knew
of that advice. Even Mr Girolami’s advice was otihat an estoppel claim might be
made out. Moreover, he recognised that furtheruiees) would need to be made.
Nothing further had come to light by the time o tATL proposals and the ATL CVAs
which would have enabled Mr Girolami to advise tlzat estoppel claim stood a
reasonable prospect of success. Indeed, nothiigefuhas come to light since then.
Accordingly, Mr O’Connell was not in a position tosist on anything. He could, |
suppose, have refused to put forward a CVA for E®Ounless the proposals overall
were modified to provide for such a claim. Butweuld in my judgment, have been
perfectly justified in refusing to embark on suainkmanship. Further, the recognition
in any way of such a weak claim could well have détuker creditors to revise their views
in relation to weak issues which had been decidgihat them in the proposalsgthe
Double Dip). Mr O’'Connell says that he did trydrtract something from Mr Spratt but
was met by a drumming of fingers on the table anglsponse to the effect that EGO BV
had no case at all. Even Mr Roome accepted, isseegamination, that “there was not
enough material available to make out the claint ten stood”.

446. The second aspect of the Applicants’ case ishdde understood it correctly, that Mr
Wallace and Mr O’Connell should have taken the stepich they failed to take and
which | have just listed. It is presumably saidfaow that, if they had done so, they
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would have been in a better negotiating positionentise there is nothing in the

argument. But that does not follow at all. Furtievestigations might have made it

absolutely clear that Dr Oditah’s view was absdjuterrect. | cannot speculate on what
might have resulted from enquiries which were newade and certainly cannot conclude
that the EGO BV CVA is unfairly prejudicial to tgplicants in relation to the GFA.

447. What | can do is look at the enquiries and invesiomns which were made and see how
full they were. Doing so, | conclude that the istigations were, by the end, really quite
thorough — and their results were known to allipart and that Dr Oditah’s later views
were based on reasonably full material. | can, @mdconclude that it is unlikely that
further enquiries would have produced materiale-ttdpical smoking gun — which would
demonstrate that there was any real strength in B&® claim.

448. The actual investigations and advice obtained asdt avith fully in Mr Wallace’s first
witness statement at paragraphs 423 to 454 andsdusnd witness statement at
paragraphs 16 to 18. There was a very full coasatt process involving Dutch lawyers
and tax advisers; Bingham were kept fully infornadxbut what was happening and were
given the opportunity to comment and raise furipeestions. | cannot deal with all the
matters he raises, but | do quote some selectsdges.

“440 Bingham McCutchen also instructed Mr. Girola@(C....He then concluded,
as we had done, that the terms of the GFA did ndheir face extend to EGO
BV’s lending to TEG. However, on the basis of aseation that it seemed
“quite plain that the group [had] dealt with EGO B\ax affairs on the basis
that the liabilities of TEG to EGO BV were withinetscope of the GFA
(paragraph 18), he opined that further steps netxlbd taken by us to satisfy
themselves that they had fully investigated theu@lcmatrix relevant to the
creation of the GFA.

441. The matter apparently relied upon by Mr. GirolamC @ support of his
assertion was EGO BV’s successful extension ofaitsruling in 2001 (see
paragraph 10 of his opinion). This was a mattet Boekel had already
addressed in their advice of 25 May 2004. Theychated that Loyens had
apparently failed to assess whether EGO BV remacuwedpliant with the
terms on which it originally obtained its tax riin They did not conclude that
EH3 should therefore be deemed to have guaranieelifbilities of TEG to
EGO BV. To the contrary, their view was that, daling the 1998
restructuring, it was EGO BV’s new parent TXUEL{her than EH3, that
should have provided any necessary guarantees.

442. In any event, neither we nor our solicitors hadated any evidence of action
or conduct on EH3's part to support a conclusioat th had agreed to
guarantee TEG's liability. Nevertheless, given #gplicants’ continuing
challenge of our conclusions, our solicitors werestiucted to address
additional questions directly with the directors e EH3 and TXUEL
companies and TXU Corp in respect of both the Gird the 1998 TXU
Europe group reorganisation. .... Questions were tefdrmer directors on
27 September 2004.........

443. At the same time, Bingham McCutchen produced atipagpaper on behalf of
the Applicants with respect to the GFA Claim. Naanissues were raised in
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the position paper. It was again accepted thaTH#® receivable fell outside
the definition of Group Financing under the GFA.

444, The former EH3 and TXUEL directors took many weékgespond to the
guestions posed of them. Berwin Leighton Paisresponded on 10
November 2004 on behalf of Mr. Marsh, offering dcanformation
concerning the 1998 group reorganisation, no in&tiom on the GFA, and
providing no relevant documentation.

445. Pending receipt of answers from the other directars arranged for our
solicitors to interview Mr. Buchanan on 29 NovemBeéo4. ....

446. Mr. Buchanan recalled that no-one had had any wamént with the GFA
except himself, Mr. Murray, a former in-house legalunsel to the TXU
Europe group, Loyens and The Equity Trust CompaHg. confirmed again
that the GFA had not been considered in the contd#xtthe group
reorganisation in 1998.

447. Our solicitors then sought to speak to Mr. Murraidowever, | understand
from Ms. Croucher of Cadwalader that Mr. Murrayheit declined to be
interviewed or was uncontactable despite severguasts through his
advisers, Berwin Leighton Paisner.”

Mr Wallace then goes on to explain, in an explamatifind wholly convincing, why
nothing of assistance was found in the files ofthiorRose (who had at one time
acted for EH3 and/or TXU Corp at the time of therganisation in 1998). He then
says:

450. Given the further investigations that we had uradet since counsel first
opined in July 2003, including the advice that wel &8ingham McCutchen
had obtained from respective Dutch counsel andothiaion that Bingham
McCutchen had obtained from Mr. Girolami QC, ouligtors instructed
Dr. Oditah QC to reconsider his original joint agki His further opinion
dated 18 December 2004 confirmed the conclusiohssioriginal advice, and
dismissed any claim that EH3 might be estopped fdemying liability in
respect of the TEG receivable as “hopeless”.

451. ..........

452. Lovells responded to us on 10 January 2005 on belalther directors of
EH3 and TXUEL who were in office at the relevaméi. The directors could
not recollect the GFA, and could provide no relévd@ocumentation. On 18
January 2005, the Applicants’ advisers were infariiat these answers were
available for inspection at Cadwalader’s offices.

449. What | derive from the totality of the evidencerfrdoth sides is that the officeholders
had carried out full and proper investigations hg time that the ATL CVAs were
proposed. They were entitled to rely on Dr Odiatiew expressed in his opinion of
December 2004 and his assessment of the estomoel & “hopeless” (an assessment
which | have no reason to doubt). | am not suegrithat Mr Spratt refused to allow any
value to be allocated to the claim. In saying,thtdo not overlook that the amount of the
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claim is large. The guarantee was for over $400iamiand even though full recovery
could never be expected in the light of EH3's imsoky, the claim would have been a
valuable one.

450. The unchallenged evidence on behalf of other aveslivf EH3 (Citigroup, Appaloosa,
Davidson Kempner and AEGON) is that they considéhedmerits of the arguments in
relation to the GFA Claims and concluded that whets proposed was fair and
reasonable. | say “unchallenged”: it was unchgkehin the sense that the truth of what
the witnesses were saying is accepted, but it issocepted that the subjective views of
the witnesses are relevant. | consider that suomselsewhere in this judgment when
dealing with this type of evidence generally inaten to all of the four contentious
issues.

451. Even Mr Roome was constrained to accept, in hisesfidence, that KPMG “probably
got it right”. And in their own internal deliberahs, Bingham suggested that the
Applicants should drop the GFA claim on the babkat it would be difficult to litigate,
something with which Mr Olin agreed in cross-exaaion. | do not take account of
those points in reaching my own decision, but tlaeg, perhaps, matters which the
Applicants themselves might take on board wherecéfig on this judgment. These
views of Bingham and the Applicants may be an exgtian for the fact that the GFA
Claim was not raised as a complaint during the @@mice call on 25 January 2005 for
restricted creditors of EH3 and EGO BV.

The allocation of £11.5m of payments made by certaPPA creditors
452. This required the resolution of which ATL companycompanies (or their creditors)
should receive the £11.5 million in payments magléhbee PPA counterparties.

453. There was at the outset and for a considerable timaeeafter an unresolved tension
between the PPA Creditors and the financial creslitorhe former considered that the
latter should not be involved in the negotiatiohswt the PPA debts which were a matter
between the PPA Creditors and EET/TXUEG and refusedorovide them with
documentation or information. The latter — orestdt the Committee Creditors — took the
position that they would not support any BTL satiat unless and until they were
granted full and unrestricted access to the PPAga&ated information.

454. From the early summer of 2003 Mr Tucker and Mr \A@ worked together with the
E&Y officeholders to devise a process for quantifyiand resolving the PPA Creditors’
claims. The process can be seen recited in P@ar@graph 2.3 of the BTL CVAs.

455. At the conclusion of this process, and as parthaf BTL companies’ settlement
negotiations, the KPMG officeholders agreed vafoegach of the claims with the E&Y
officeholders which they would each be preparedgee with the PPA Creditors for the
purposes of (and conditional upon) the BTL CVAsthalgh the agreed values shifted
during the negotiation process, the ultimate aggeeof the valuations was £1.2 billion.
The joint administrators of course considered #sult to be fair, but recognised that it
was likely to be contentious.

456. Predictably, the PPA Creditors with unliquidatedircis considered that the result was
an undervalue. Indeed, when it came to votinghenBTL CVAs, two of the nine PPA
Creditors refused to support the settlement fort tlemson. Some PPA Creditors
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considered that there had been an overvaluatitimeotlaims of others. Also predictably,
several of the ATL creditors, including AppaloosadaDavidson Kempner, expressed
concern that the PPA claims had been overvalued.

457. In an effort to find a way through this blockage Bloom and Mr Wallace decided to
put forward a proposal which included the following

a. Their agreed valuations would be included in thmtJBroposal, intending that
these valuations would stand as their proposaksrtleey could be persuaded that
any of them had been reached on the basis of sanéast error.

b. A data room would be set up in which the PPA docuateon would be made
available to restricted Operating Company comnstied Committee Creditors.
This would provide Committee Creditors with the ogpnity they required to
test the officeholders’ valuations (and PPA Creditthe opportunity to assess
each other’s claims).

458. The Committee Creditors decided to instruct enengistry and valuation experts at
PA Consulting to review the contractual documeataind the work already undertaken
by NERA and ILEX (who had been instructed by th&ceholders for the purposes of
drawing up their own proposals on valuations) androduce their own valuation of PPA
Creditors’ claims. Cadwalader (acting for the EBGndholders) suggested that PA
Consulting be instructed by each Committee Crediad that its fees be met by the
estates. Mr Wallace was reluctant to see anottieiser involved, incurring cost and
occasioning delay, but he recognised that the tHcktansparency associated with the
PPA valuation process to date would make it veffycdit for him to persuade many of
the Committee Creditors to accept the valuatiorthénabsence of their own review. For
that reason, he agreed in principle to supportageointment of PA Consulting. The
Committee Creditors, including the Applicants, unasusly took the decision to instruct
PA Consulting.

459. On 16 September 2004, Mr Wallace received an enoail Mr. Bickle of Cadwalader
attaching PA Consulting’s draft engagement lett&he draft letter contained a clause
precluding the KPMG officeholders from having accés the PA Consulting report
without the prior written consent of all of the tingting creditors. This restriction had
apparently been included in the draft engagemétarlat the insistence of Bingham. It
was, unsurprisingly, wholly unacceptable to Mr Vdae#. He made clear that cooperation
with the instruction of PA Consulting and its fungiby the estates was on the basis that:

a. The officeholders were guaranteed access to taériport.

b. The officeholders would not re-visit the valuatiamtained in the Joint Proposal
unless it could be shown that the work conductedheyofficeholders’ experts,
NERA and ILEX, contained some manifest error. Neit Mr Wallace nor
Mr. Bloom were prepared to re-open negotiation$ e PPA Creditors simply
on the basis of differing expert opinions on mattef a subjective nature. Both
Mr Wallace and Mr Bloom were absolutely clear irithevidence that the figures
in the Joint Proposal were, subject to that possihliation, sacrosanct.
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460. On 7 September 2004, Mr. Tucker advised the Coramifireditors of PA Consulting’s
fee estimate and informed them that their fees @dnd borne by TXUEL. The RCF
Banks had been content to endorse the instrucfidghAoConsulting, but they were not
convinced that it was as essential as other Comeni@ireditors believed. In any event,
they soon raised an objection to TXUEL bearingehgre cost of PA Consulting’s fees,
as this would affect them disproportionately. Tipeynted out that, if the PPA valuations
contained in the Joint Proposal were revised asaltrof PA Consulting’s work, it would
be the Conduit Companies that would directly bénefiherefore, they proposed that the
costs be borne by those companies. This approastewentually adopted.

461. The PA Consulting report was supplied to Mr Wallace26 October 2004. Prior to
that, two errors (in relation to Barking Power daosecote) had already been identified
by E&Y and the need for downward revised valuatioras recognised. Apart from that
the PA Consulting report produced nothing to pedsulr Wallace and Mr Bloom to
revise their valuation figures for the proposal.hefie were differences between PA
Consulting’s figures (their aggregate being lovaer)l the officeholders’ aggregate but, as
this was due to subjective differences of experhiop and not to manifest error, Mr
Wallace and Mr Bloom proposed no changes.

462. 1 now need to summarise some further paragraph$ t@&89) of Mr Wallace’s first
witness statement which | accept:

a. Not all of the Committee Creditors agreed with thificeholders’ approach.
Appaloosa and Davidson Kempner, in particular, iesdhintent on convincing
them that their valuations should be reduced. hi®dnd, they asked them both to
attend a meeting with them in New York on 3 Noven#@04.

b. At the meeting, Mr. Bloom spent some time explagnimhy the officeholders
were confident that they had arrived at fair valwad. He accepted that PA
Consulting’s views were defensible, and did notcdisage the Committee
Creditors from trying to persuade major PPA Craditio reduce their claim, but
expressed doubt that any would agree to do so.

c. The Committee Creditors agreed that, initially,ythveould approach Drax and
SSE which they did. Rugeley Power was later added.

d. Although there was no scope for a dispute with Daaxo the expert valuation of
their claim, there were three legal issues:

i. Whether a particular clause in their contract pnéee@ TXUEG from
making a claim against the estate of EET unlessuatitl Drax had been
paid out in full (the so-called “non-compete” clajs

ii. Whether Drax had acted prematurely in terminatiagontract giving rise
to repudiatory breach.

iii. A minor issue as to the proper interpretation ofireancial cap on
TXUEG's liability as guarantor.
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e. These issues had already been the subject of emensensideration by the
KPMG and E&Y officeholders. The Joint Proposalgmsed that Drax be paid an
additional £25 million in settlement of the firstdathird of these issues.

463. The officeholders considered that they had takem rnkgotiations with the PPA
Creditors as far as they could without seriousbpperdising the BTL settlement process.
They had formed their views on the right level lo¢ tclaims, and did not think it was
appropriate to negotiate them further. For thissom, their involvement in the
Committee Creditors’ own negotiations with the PBr#ditors was limited.

464. Negotiations by certain of the Committee Creditwrgh certain of the PPA Creditors
proceeded, the detail of which | do not need t@aebe. The officeholders were brought
up to date with progress, a memorandum of headsndérstanding with Drax being
provided on 18 November 2004 providing for paynwrda sum of money to TXUEL and
subject to what Mr Wallace regarded as some exiyecoenplicated provisions.

465. On 23 November 2004, Mr. Roome and Mr. Terry methwMr. Tucker and
Mr. Douglas at KPMG'’s offices. The points raisgdBingham included who were to be
the beneficiaries of the proposed payment by DiExis was the first time that Bingham
had raised any issue with the officeholders withpeet to the PPA Payments. Mr.
Roome made clear his view that the benefit of aayngent by Drax should go to the

Conduit Companies, relying on the fact that the@dsulting work had been funded by
them.

466. At that stage, however, the officeholders did nobw the basis on which the
negotiations with the PPA Creditors had proceedetidid not know the extent to which
the payments by them were linked to the PA Consylteport, although they did know
that, in the case of Drax, it was nothing to dohwibat report. Mr Wallace and Mr
Tucker took the view that the allocation of paynsemiade to TXUEL was an ATL issue
that would need to be addressed in any ATL settemen other words, the PPA
Payments were not an asset of the BTL administratimt was an asset to which TXUEL
became entitled pursuant to an agreement betweehparties (the PPA Creditors and
the relevant members of the “Holding Companies BoesiCommittees”).

467. Mr Bloom'’s evidence was to the effect that negaired between the PPA Creditors and
the financial creditors were not his concern. Heswutting forward a Joint Proposal
which he regarded as fair so far as concerns tihe@Bditors’ claims. If one or more of
the financial creditors was able to negotiate avgayt from a PPA Creditor, that was a
matter between them and did not detract from thendas, as he saw it, of the Joint
Proposal. Both Mr Wallace and Mr Bloom regardee Waluations they were putting

forward as sacrosanct, any deviation being likeyrésult in rejection of the Joint
Proposals.

468. By letter dated 1 December 2004 addressed to Mé&S¥saikace and Tucker in their
capacity as Joint Administrators of TXUEL, SSE ¢onéd its agreement to pay TXUEL
a total of £6 million on the implementation of tposed BTL CVAs.

469. Drax and International Power also confirmed thgireament to pay, respectively, £2.5
million and £3 million to TXUEL in consideration ahe support of the necessary
majorities of the ATL creditors’ committees in resp of the proposed CVAs in
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accordance with the Joint Proposal. The lettersoofirmation dated 2 December 2004
refer to an agreement with certain members of ‘tt@ding Companies Creditors’
Committees” [not a defined term] to pay TXUEL a gfied sum of money and are
countersigned, respectively, by Mr Tucker and Mrldée as an acknowledgement of the
terms of that agreement (but not so as to make TIX&garty to that agreement).

470. Thus, as a result of negotiations conducted byessmtatives of the Committees
Creditors, certain PPA Creditors, namely Drax, $8H International Power plc, agreed
to make payments to TXUEL totalling, in aggreg&tE].5 million.

471. The Conduit Companies clearly had no legal righthew£11.5 million PPA Payments
any more than any other ATL creditor. Nor did BleA Payments constitute an asset of
the BTL administration; rather they were coming otitthe dividends received by the
PPA Creditors from the estate or their other assets

472. The evidence of Mr Bloom and Mr Wallace (which Icept) was that the PPA
Payments were the price the PPA Creditors werengilio pay in order to get the ATL
creditors to support KPMG causing the Conduit Commgxa(and not just EH3) to vote in
favour of the TXUEG CVA This is reflected in Clul of the Drax and International
Power letter already referred to. Further, undker terms of each of those letters, the
relevant PPA Payments were to be paid to the adtramors of TXUEL, for “the benefit
of the external creditors of the Holding Companies”

473. 1t was confirmed to Bingham on 6 December 2004e(atte lock-up agreements had
been entered into) on behalf of Mr Wallace and Mcker that the PPA payments would
be received by TXUEL “on behalf of the Holding Coames pending clarification of
entitlement”.

474. Given the manner in which the PPA Payments weretiagdie by certain of the
creditors and not by the officeholders, and giviea firm and, in my view, reasonable
attitude of both Mr Bloom and Mr Wallace that the&luations were sacrosanct for the
purposes of their proposals, | do not consider tivate is any unfairness in their putting
forward proposals under which the PPA Payments weserved to the ATL settlement.
There was in practice no way in which the finaltohegion of the PPA Payments could be
resolved prior to the deadline for the BTL settlemel do not consider that the conflicts
of interest which existed for any of the officehailsl, whether the KPMG or the E&Y
officeholders, had any impact whatsoever on thieets Wholly independent liquidators
of EH3 would not have been able to achieve anyluésa of that issue prior to the
deadline and nor, in my judgment, could they pdgdie criticised had they gone ahead,
as the actual liquidators did, with a proposal te#tthe allocation of the PPA Payments
to another day.

475. Under the ATL settlement which was eventually giedfect to by the ATL CVAs, the
PPA Payments were divided 50:50 between the Cor@hmpanies and TXUEL. The
Applicants complain that this was unfair and the PPA Payments should have been
allocated wholly to the Conduit Companies. Theidb&s this contention is, in effect,
that the PPA Payments reflect the willingness @f televant PPA creditors to reduce
their claims under the PPAs by an aggregate of5Eddillion. Had that reduction been
reflected, as the Applicants assert should haverroed, by a reduction in the amounts
which they were to recover from EET or TXUEG, tliteet would have been to increase
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by the amount of the payments the assets avaifabldistribution by TXUEG to the
Conduit Companies. TXUEL and financial creditormsngrally have no claim to the
money.

476. Attractive as that argument is, | do not, ultimgtethink that it is correct. The
allocation in the ATL settlement of the PPA Paymsenéeded to be made against the
manner in which, and by whom, those payments wegntiated and the terms of the
agreements which were negotiated. Financial aegitvere perfectly entitled to
negotiate with certain of the PPA Creditors to obta payment from the latter as a
condition of the former supporting the proposalg@asaluation of the PPA Creditors’
claims which Mr Bloom and Mr Wallace consideredh® fair and which, for good
reasons, they regarded as sacrosanct.

477. The PPA Payments were received by TXUEL for theelieof the Holding Companies
pending resolution of entitlement but, in the case¢he Drax and International Power
payments, expressly for the benefit of externalditoes of the Holding Companies
(which would not include the Conduit Companies)heTRespondents were advised by
Cadwalader that there was no clear legal answep aghom the £11.5 million PPA
Payments belonged.

478. A substantial majority of creditors were willing approve a proposal that the PPA
Payments be divided equally between (i) TXUEL andie Conduit Companies, but not
that they be paid solely to the Conduit Companies

479. As in the case of the £67 million payments, thacefiolders of EH3 and EGO BV
could have refused to put forward proposals for G\fér their companies unless 100%
(or some percentage larger than 50%) of the PPAmMBais went to the Conduit
Companies. But that would be to indulge in thedkih brinkmanship which it is not their
duty to conduct. The Applicants complain that ¢hemas no real negotiation between Mr
Spratt and Mr O’Connell on the one hand, and Mrlg¢al and Mr Tucker on the other
hand and that, once again, the inherent conflintistae suggestion that Mr Spratt and Mr
O’Connell would always defer to Mr Wallace made otégfion impossible. There was
no-one independent to look after the interestshef €onduit Companies. But in my
judgment, those aspects, even assuming that Mradéalhs a dominant character was
able to suborn his colleagues, do not necessadylr in the allocation being unfairly
prejudicial. Those aspects mean that the cowtttidook closely at the merits of the
proposal.

480. In doing so, | reach the conclusion that Mr Crygaight in his submissions that it was
fair and reasonable for the Respondents to profegehe PPA Payments be divided in
the way set out in the proposal. It may be thatogposal which provided for 100% of the
PPA Payments to go to the Conduit Companies migbtfzave been within the range of
proposals which could properly be put forward. Butwas not one which the
officeholders believed would be accepted sinceoilldt be blocked by the financial
creditors who regarded it as unfair. In contralse Applicants could not block the
proposal once the officeholders of EH3 and EGO BY Hecided to put it forward, as to
which | have concluded that they could properlysdo

481. Mr Crystal also submits that an alternative waywhich the Respondents could
reasonably have proposed the £11.5 million couldlloeated — although they did not do
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so — would have been to propose that it remaitsientirety at TXUEL to be treated as
an asset of TXUEL and distributed amongst its ¢oesli Such a proposal would have
been consistent with the requirement to benefit Hdlding Company creditors in
accordance with the terms upon which the paymemte wo be made, since all such
creditors, including the Applicants, had claimsiagaTXUEL. By proposing instead that
the £11.5 million PPA Payments should be allocaigahlly between (i) TXUEL and (ii)
the Conduit Companies, however, the Applicantsteltboth as creditors of TXUEL and
of EH3) is greater than it would have been hadatternative been adopted. | do not
need to decide whether that is correct and do esbd

The allocation of any settlement payment made by T Corp

482. Extensive investigations were carried out by theMK¥and E&Y officeholders of
claims which TXU Europe group companies might havih) legal aspects being divided
between A&O and Cadwalader. The description oftypes of investigation is dealt with
by Mr Wallace in paragraphs 516 to 523 of his fisstness statement. As a result of
these investigations it had been concluded by 2004 that a number of potential claims
existed which could be brought by various compamefe TXU Europe group against
TXU Corp and/or the directors of certain TXU Eurog@up companies in respect of
which TXU Corp had given guarantees or indemnifilégse arose from:

a. The continuation by TXUEL and TXUEG of trading frahe first quarter of 2002
until October 2002, when it was arguable that tinectbrs were obliged to have
regard to the interests of the creditors of the mames, and had failed to do so
sufficiently or at all (the Trading Claim”). These included “loss of chance”
claims one theory of loss was that TXUEL had lostoaportunity to restructure
the business of its subsidiaries without break-ng autside formal insolvency
proceedings; another theory of loss was that thatimeation of trading had
caused diminutions in net assets over the relguend.

b. Inter-company dividends paid by TXUEG in 1999 afi®d@ and by TXU (UK)
Holdings, TXUEG, TEG and TXUAC in 2001, when thodiwidends were or
were arguably unlawful under Part VIII of the Comms Act (the Dividend
Claims”). It is to be noted that it was not only TXUEGhieh had Dividend
Claims.

c. TXUEG’s need to compromise the Net v Gross issuennit was arguable that
the compromise was necessitated by the absenaemdpbooks and records (the
“Books and Records Claim).

d. TXU Corp’s withdrawal of promised financial supp&ot TXUEL in late 2002, in
circumstances which arguably constituted a breacltomtract or breach of
promise sufficient to give rise to estoppel under tlaws of Texas (theTexas
Claims”).

483. Mr Wallace has, at times, described the Dividenair@$ at TXUEG as strong or even
as the strongest of the TXU Corp Claims. It is faisay, however, that his description
was intended to indicate that TXUEG had clearlyethito comply with its obligations
under the Companies Act 1985. It was not, howewntirely clear what the
consequences of that failure would be or to wha¢rgxrelief might be obtained under
section 727 of the Act.
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484. The officeholders knew that if they were to comnefitigation against the directors
and TXU Corp, it would be costly, complex and h&rdght but were, of course, and as
responsible officeholders, willing to explore wheththere was a basis on which the
potential claims could be settled on attractiventerin this context, it was clear that TXU
Corp would play a central role.

485. Mr Wallace and Mr Tucker held an initial withoutegudice meeting in December 2003
in Dallas with Mr Peterson, TXU Corp’s general csel and two former directors of
TXU Europe companies, Mr. McNally and Mr. WooldradgThey considered, as a result,
that there was a prospect of early settlement. iBwas made clear by TXU Corp any
settlement would have to involve the compromiselaims against both TXU Corp and
former directors of TXU Europe group companies.

486. Negotiations moved forward in the spring of 20@llofwing the appointment by TXU
Corp of a new CEO in early 2004, Mr. Wilder, whalhzeen recruited externally and had
had no involvement in the collapse of the TXU Ew@rgpoup. From discussions with Mr.
Peterson and his assistant general counsel, MrlePdr Wallace and Mr Tucker
understood that Mr. Wilder had been given a remitry to resolve “legacy” issues,
including litigation and potential litigation in¢hUS and the UK, in the course of his first
year in charge, being TXU Corp’s 2004 financial ye®n 18 May 2004, in a public
conference call with financial analysts, Mr. Petersonfirmed that TXU Corp would
consider participating in a short-term resolutidnte exposure to any claims the TXU
Europe companies might bring.

487. However, it was emphasised by TXU Corp that thigtttement window” was limited.
TXU Corp’s position was that, if no settlement abible reached in 2004, it would turn
the defence of any ensuing proceedings over D&® insurers and “bunker down” for
long-term litigation. This threat was repeated ynaimes in the course of the
negotiations with TXU Corp. Mr Wallace says thhiststance no doubt reflected an
element of negotiating strategy on their part at the officeholders’ dealings with Mr
Peterson and Mr Poole led them to form the view tiheir position was genuine, or that
the officeholders would be taking a consideraldk m assuming otherwise.

488. 31 December 2004 was significant in other respeétseparate issue for TXU Corp
had arisen out of the ability of certain of the ¢io Companies (TXUEL, EFC and
Finco 2) to utilise valuable UK tax losses genatate2002. Both the officeholders and
TXU Corp were aware that, if the Holding Compariés so, it could oblige TXU Corp
to repay hundreds of millions of dollars to the lw&rnal Revenue Service (“thRS”)
which it had received by way of refund as a restilUS tax losses crystallised by the
write-off of its investments in the TXU Europe gmu

489. TXU Corp had indicated that it was willing to magayments to the relevant Holding
Companies to procure their agreement not to uséotmes available to them in the UK.
By the summer of 2004, the officeholders believaat the Holding Companies had only
until 31 December 2004 to use UK losses. Therefmg agreement that they would not
do so in exchange for compensation had to be reddiy then.

490. Against this background, the officeholders consdethat there was a genuine
opportunity to negotiate a combined settlement Wikl Corp of potential claims and
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tax matters prior to 31 December 2004. Howevenas also clear that TXU Corp did
not intend to consummate a substantial settlemietiteopotential claims of the Holding
Companies or TXUEG unless the claims of both theer@mg Companies and the
respective companies’ creditors were, so far asiples simultaneously settled and
released. TXU Corp and the officeholders knewt tfaious creditors (including the
RCF Banks and the Applicants) had been considexingther they had Direct Claims
against the directors of the TXU Europe companieBXdJ) Corp.

491. The officeholders accepted as genuine Mr Peterstated position that he was willing
to settle all potential litigation exposures but st some. He required that creditor
claims should be settled at the same time as edtates. TXU Corp’s insistence on this
requirement was maintained throughout the negotiatiand is reflected in the terms
eventually agreed.

492. By about autumn 2004, the RCF Banks and EFC Holderg raising direct claims
with TXU Corp. The officeholders had expected tha Applicants would present
position papers as the other creditors had doneven commence proceedings in the
light of the impending expiry of a relevant limitat period. But it became apparent that
they were not going to do so, at least not at them expense, and expressed doubt to Mr
Wallace about the merits of some of their claims.

493. Settlement discussions with TXU Corp began in estrne late September 2004,

following the delivery of a letter dated 13 SeptemB004 from the officeholders setting
out the estate claims.

494. As a result of advice taken prior to that time asfddiscussion with Committee
Creditors, Mr Wallace had formed the view that ingtby the estates of a sum of £60-70
million in an all-party settlement of claims, whadded to the amount of £30-40 million
which KPMG estimated TXU Corp might be prepared jpagonnection with tax matters,
would be a good result.

495. After preliminary meetings, with which | do not ke deal, a meeting was held at the
offices of Lovells (for TXU Corp and the directoiig) London on 19 October 2004. Mr
Wallace started the meeting by explaining thatdvis views were that an overall all-
party settlement offer (including tax matters) whiwas worth less than £100 million
would be unacceptable; that by contrast a settlewiéer worth £150 million was likely
to be acceptable; and that he was unsure whatt@rgdiesponses would be to any offer
falling between those two numbers.

496. Mr. Peterson responded by offering $100 millione tdade it clear that this sum would
need to settle both estate and creditor claimsag also intended to cover compensation

for tax losses. In correspondence, TXU Corp nalefls maintained a robust rejection of
liability.

497. The next meeting was on 4 November 2004. TXU Qbgn started increasing the
pressure on the officeholders by requiring thatagmeement in principle should be
reached prior to its 19 November 2004 board megtimag there should be a “sign-off”
from the Committee Creditors by 15 December 200d; @ completed agreement by 15
January 2005 (to enable TXU Corp to announce tlideseent in its 2004 earnings
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announcement, scheduled for the third week of JgnB805). Failure to meet that
timetable would cause their settlement offer tatfieocoff the table”.

498. Mr Wallace reiterated his view that an all-partytlsenent of potential claims and tax
matters was unlikely to be supported by the ConemitCreditors unless it fell within a
range of £100 million to £150 million, and probalbdyvards the top of that range. After
a break-out session, Mr. Peterson tabled an impros@sed offer. KPMG’s estimated
assessment of the realistic total value of thisseal/offer was $150 million.

499. However, the parties remained far apart on therdigu Indeed, in a telephone
conference on 12 November 2004, Mr. Peterson steméisat a settlement could not be
achieved on the basis then being put forward by KPahd that TXU Corp was calling
negotiations off. Mr Wallace, correctly as it tachout, suspected that TXU Corp’s
withdrawal from negotiations was tactical and tihaty had not given up the possibility of
agreeing a settlement within their timetable. Nthadess, he was concerned that, even
assuming that negotiations were to recommence ant sirder, meeting the timetable
would be challenging.

500. Mr Wallace was in Arizona on 16 November 2004 agldpghoned Mr. Peterson. He
was concerned to head off any possibility that MtelPson would report the collapse of
the negotiations to the TXU Corp board at theiresithhled meeting on 19 November
2004. He expressed the view that $125 millionatiributed solely to an all-party
settlement of litigation claimag excluding tax issues), would be “about the markit b
that their offer in respect of tax was particuldimyean”, given that they were proposing
to fund the majority of it from recoveries from tHRS. Mr Peterson agreed to consider
this, and called back subsequently improving TXUrp2o offer. KPMG'’s estimated
assessment of the realistic total value of thisseal offer was $160 million, being $125
million for litigation claims and $35 million in tal for the tax components of the offer.
The tax aspects of the proposals contained comtirglements of some complexity. At
prevailing exchange rates in November 2004, thiisfsli short of, but was getting closer
to, £100 million.

501. In the course of a conference call on 3 Decemb84 2®0r Wallace updated creditors
on TXU Corp’s current offer. He expressed the vibat it was unlikely that he or Mr.
Tucker would, on their own, succeed in negotiaénfyrther improvement in that offer.
Although he sensed that TXU Corp might be willirggrhove from $125 million to a
maximum of $150 million for claims, he thought thevas little incentive for them to do
SO in negotiation with the officeholders alone, egivthat they also needed creditors’
support for the terms of an all-party settlement] given that creditors were asserting
Direct Claims. He also impressed upon creditossvrews that the deadlines in TXU
Corp’s settlement timetable were likely to be geeuand that calling their bluff in this
respect would risk the loss of an opportunity tceaga valuable settlement.

502. At meetings on 15 December, Mr. Crystal QC and Dbuglas of Cadwalader updated
the creditors on their analysis of the estate daifdr. Crystal concluded that, in view of
the risks and costs of litigation, everyone woudekdh to deliberate very carefully before
rejecting a settlement proposal of the magnitudd XU Corp were now proposing
($125 million). Mr. Douglas concluded, as he hatel previously, that a 50:50 split of
settlement proceeds received for estate claimsdeetWr XUEL and TXUEG would be
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fair, in view of his analysis of the relative merdf the claims that could be brought by or
for the benefit of those companies. Mr. Crystal €fdorsed that conclusion.

503. The officeholders also communicated to creditors wpdate from TXU Corp
concerning their negotiations with the IRS. As esult of that update, KPMG's
assessment of the value of TXU Corp’s offer onrteatters had reduced to $30 million.
Later the creditors told Mr Peterson that they wiaudt lend their support to an all-party
settlement unless £100 million was paid in settlenté the claims of both estates and
creditors (at then current exchange rates, aro@aa gillion).

504. By 27 December 2004, Mr. Peterson had acceptedhthateeded to increase TXU
Corp’s offer for settlement of claims to $175 nafii but that, in spite of a number of
alternatives that had been put to him, he wouldimprove TXU Corp’s offer on tax
matters (which retained certain contingent elements

505. On 29 December 2004, Mr Wallace suggested thaPElterson consider improving the
offer by adding a number of additional items, namel

a. Waiver of a £62.2 million claim by TXU Corp againBKUAC (its only claim
against any of the Holding Companies).

b. Reimbursement of certain insurance premiums to T&UEstimated to be $1.3
million but which subsequently became $2.9 million)

c. Reimbursement of £680,553 in pre-administratiomlegsts to TXUAC.

506. Mr Peterson eventually confirmed that TXU Corp wbalree to these improvements
but was adamant that there was no scope to imprai Corp’s offer on tax matters.
Mr. Peterson proposed to fly to London to sign egrents on tax matters and a
memorandum of understanding on an all-party clasetlement on these terms by 31
December 2004.

507. KPMG estimated the realistic value of the waiver T0U Corp’s claim against
TXUAC to be about £6 million (and Mr Wallace coreig that currently it stands at
about £8.1 million) in terms of the estimated dend that TXUAC would not have to
pay. On this basis, they estimated the overallevalf this revised settlement offer to be
approximately $220 millionie $190 million for settlement of all-party claims ¢inding
the three additional items just listed) and $3diarilfor tax. At then prevailing exchange
rates, this comfortably exceeded £100 million.

508. A conference call with the Committee Creditors wasivened later that day (29
December 2004). All of the creditors participatingcluding the Applicants, agreed that
the officeholders should seek to consummate aessdtht with TXU Corp on these terms,
on the basis that agreement on the terms of a kpl@ompanies settlement, including
the manner of allocation of settlement proceedsnffbXU Corp, would need to be
reached by the deadline imposed by TXU Corp ofdrfudry 2005.

509. As matters turned out at the very end of 2004 ptréies could not agree the terms of a
tax-sharing agreement. Instead, a tax co-operaftjpeement was signed. It was agreed
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that this would provide for a one-off up-front pagmt by TXU Corp in settlement of tax
issues of $50 million to be paid on or before 12uday 2005.

510. This agreement had knock-on consequences for Hpay claims settlement. TXU
Corp’s position was that they would only pay a tofa$205 million for a combination of
claims and tax, so that if $50 million was paid@spect of tax, only $155 million would
be left for litigation claims. Thus, TXU Corp refed to sign the memorandum of
understanding that had been prepared with respecthaims settlement at $175 million.

511. The officeholders, however, wanted to preservepibssibility that TXU Corp would
agree to pay $175 million in respect of claims.isWas the sum that had been approved
by the Committee Creditors, including the Applicanon 29 December 2004. They
therefore agreed with TXU Corp, on a non-bindingi®athat they would seek to
negotiate a mutually acceptable form of Tax ShafAggeement before 12 January 2005
and that, if this could be achieved, its agreemenpay $50 million under the Tax
Cooperation Agreement would be varied or substitw&h an obligation involving a
smaller up-front payment.

512. Mr Wallace says, and this appears to be correat,itthwas clear that creditors would
not support a settlement which entailed the payroéwonly $205 million by TXU Corp
in respect of both claims and tax matters. If x Bharing Agreement could not be
negotiated on satisfactory terms some creditordeudatine officeholders to pressure TXU
Corp to pay $225 million ($50 million for tax andl® million for claims). The
Applicants’ position was that, if this was not pibss, the priority should be to preserve
the prospect of a litigation settlement at $179iani| ie, less than $50 million should be
taken for tax.

513. In a telephone call on 11 January 2005, Mr. Peteirsdicated to Mr Wallace that TXU
Corp might be willing to move to a one-off payment$40 million for tax matters and
pay $175 million in respect of an all-party setttarh of claims. KPMG's ensuing
consultations with major creditors led them to éedi that, with the exception of
Davidson Kempner, that proposal would be suppodelject to agreement on allocation
between estate claims and Direct Claims.

514. Importantly, it was made clear by TXU Corp thatestlement on these terms had to be
agreed in time for approval at a board meetingdfike 26 January 2005 and that, in
order to approve the settlement, TXU Corp’s boarould need prior evidence of
contractual support for the settlement from 60%alfthe creditors (by value) of the
Holding Companies by close of business on 25 JgRG05.

515. A day or two after returning to London on 13 Jaguz005, Mr Wallace persuaded Mr.
Peterson to improve TXU Corp’s offer on tax matterdwo relatively minor respects
concerning costs. Davidson Kempner agreed, subjeapproval of allocation among
estates and creditors, to support a settlementt{thh Corp on these terms.

516. There then followed a period of hectic activity finalise the terms of a settlement
agreement. Advanced drafts of the settlement deatation were sent to major
creditors, including the Applicants, for review acamment on 19 and 22 January 2005.
On 21 January, Mr. Terry of Bingham provided comtsemn the settlement
documentation.
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517. Further drafts of the settlement documents wereuldted to creditors on 26 and 27
January 2005. Following a late request by TXU Cdang officeholders agreed to draft
the settlement documentation so that, of the wtal that had been agreed as payable in
respect of tax matters and claims:

a. $13 million would be paid under the Tax Cooperatgreement.

b. $205 million (as well as the reimbursement sumsespect of legal costs and
insurance premiums) would be paid under the settférmgreement.

518. This was done expressly without prejudice to thécelolders’ entitlement and
intention to treat the sums paid in conformity witte basis on which they had been
originally agreed, namely $175 million in respedtotaims with the balance of $43
million in respect of tax matters.

519. The Settlement Agreement and an amendment to tk€daperation Agreement were
finally agreed and executed on 27 January 2005nglam and the Applicants were
advised of this by email on 27 January 2005. TXdJpChad required at least 60% of the
external creditors of the ATL companies to entdo ilock-ups as a condition of TXU
Corp’s execution of the settlement (which was acdd@. Furthermore, the TXU Corp
settlement is subject to the satisfaction or waoferertain conditions including, amongst
other things, the absence or final dismissal of eimgllenge under Section 6(1) of the
Insolvency Act 1986 in relation to any Core CVAq@rito 30 November 2005. The
CVAs for EH3 and EGO BV are both Core CVAs.

520. Mr Wallace and Mr Tucker in their capacity as dffiolders of each of the ATL
companies obtained advice from Mr Crystal and Cdaaldea on the merits of the
adequacy for settlement purposes of a proposedo$uns$105 million to be allocated
and shared equally by TXUEL and TXUEG as part efwhder settlement package to be
agreed with TXU Corp. Mr Crystal and Cadwaladerisely Mr Wallace and Mr Tucker
that they should accept TXU Corp’s offeffurther, (see paragraph 574 of Mr Wallace’s
first witness statemeniir Crystal had, at the 15 December 2004 meetindoesed Mr
Douglas’ advice that a 50:50 split of the moneyngdio the estates between TXUEL and
TXUEG was fair.

521. | am not clear whether, at the end of the dayAjyglicants say that the settlement with
TXU Corp was a good one or not. For my part, enttitality of what | have seen, it was.
What is more, and this may be of relevance laker time limits which were imposed by
TXU Corp for agreeing the settlement were realrehgere advantages to both sides in a
quick and speedy settlement and, if the opportuhég been lost, the overwhelming
probability, | think, is that there would have beea settlement, at least not for a
considerable period of time and then probably amya claim by claim basis. Insofar as
one can assess the position, it seems highly likeeiye that recoveries from TXU Corp
would have been less, and later, than under thterseint and that the Applicants
themselves would receive less than they actuadiydsto receive under the CVAs which
they now say are unfairly prejudicial to them. féean be no doubt, in my judgment,
that, as between TXU Corp on the one hand, and ®i& Europe group companies on
the other hand, the settlement was a proper ohaue entered into. It is justifiably, |
consider, described by Mr Crystal as “on any basisnsiderable achievement”.
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522. The claims held by the BTL companies had, by thetof the TXU Corp settlement,
been assigned above the line as part of the BTL £VRurther, in parallel with the TXU
Corp settlement negotiations, negotiations had Ipeeceeding over the ATL settlement.
In that context, the RCF Banks and the EFC Bondhesldvere pressing their Direct
Claims. The officeholders took advice, includindvi@e from New York and Texas
lawyers, in relation to the different Direct Claimgdhe advice received was that there
were likely to be significant hurdles to the viatgiland success of the Direct Claims. Mr
Wallace deals, at paragraphs 606 to 630 of hisviithess statement, with the history of
discussions between the various groups throughhéetings of 15 and 16 December
2004 in London and of 11 and 12 January 2005 in Mevk. It would be fair to say that
the various creditor groups were far apart, eaststimg on a sum of money which would
have left an inadequate amount for the estatesWillace’s position, on the basis of his
legal advice, was that the estates should notledsethan 60% of the claims settlement
monies; and it appears that, by 12 January 2008, R€CF Banks and the EFC
Bondholders had agreed between them that a 40#uitbn to Direct Claims would be
acceptable.

523. However, at the December meetings Barclays hadopward a proposal under which
40% of the litigation recoveries would be allocatedDirect Claims provided that two
thirds went to the RCF Banks and one third to tfe BBondholders, the Applicants’
position then being that $130 million should go #states and only the balance to Direct
Claims. Mr Wallace says that he would have begpyavith the Applicants’ proposal
but he viewed it as clearly not the case that iuldbe capable of implementation
through CVAs because it would attract insufficieméditor support. There was little
movement at the December meetings, although the Edt@holders indicated that they
might be prepared to move to the Barclays proposehe RCF Bank syndicate was
holding out for 85% of the 40%.

524. The Applicants’ position had been, as | mentiortedf the estates should receive at
least $130 million. However, on 12 January 200%ytput forward an alternative
proposal based on reallocation of the 40% of tlaérd settlement proceeds which the
RCF Banks and EFC Bondholders were now agreed dglbauallocated to Direct Claims.
They said that, given the doubtful merits of theelt Claims that had been asserted by
the RCF Banks and the EFC Bondholders, any diragtngnts to creditors should in
substance be characterised as payments for theafjegleases which TXU Corp required
from all claims whatsoever, rather than for théleetent of specific claims. Mr. Roome
told Mr Wallace that the Applicants would suppord@ allocation to Direct Claims if
the EGO BV Bondholders received a share that waspaable to the Applicants. He
suggested that splitting the 40% three ways, sbdhe-third would be allocated to the
EGO BV Bondholders, one-third to the EFC Bondhaddand one-third to the RCF
Banks, might be acceptable.

525. The eventual CVA proposal was in accordance with Blarclays proposal save that
$1.5 million of the sum that Barclays proposed $th@o to the EFC Bondholders would
instead be paid to the EGO BV Bondholders. Broaglaking it provides:

a. $43 million is allocated between TXUEL, EFC and d&n2 in respect of tax
matters.
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b. $105 million (less certain deductions) is allocatgdally between (i) TXUEL and
(ii) the Conduit Companiegro ratato their claims as creditors of TXUEG. The
deductions are designed to reimburse TXUAC in respé certain costs and
much of the benefit will flow to EH3 and EGO BV awdirect creditors of
TXUAC.

c. US$70 million is allocated to Direct Claims
526. The Applicants have three complaints:

a. That the allocation of $43 million to TXUEL, EFCaRinco 2 of a portion of the
settlement proceeds prejudices the interests aftdmeluit Companies.

b. That the allocation of as much as $70 million toedf Claims prejudices the
interests of the Conduit Companies.

c. That the 50:50 split of the $105 million allocatedestate claims prejudices the
Conduit Companies.

In each case the alleged prejudice to the Condum@anies entails prejudice to the
Applicants.

527. As to the $43 million, | quote from paragraphs 2§14nd (b) of Mr Wallace’s first
witness statement:

“(@) Pursuant to the terms of the Tax Cooperatiazre@ment we had
originally entered into...... , TXUEL, Finco 2 and EF@dthe right to compel
a payment of $50 million from TXU Corp in respedt the use of (or
agreement not to use) tax losses. Such right wbalsk been retained and
enforced if the overall settlement with TXU Corpsmaot consummated. At
TXU Corp’s request, we agreed to amend the Tax €@dipn Agreement in
conjunction with the settlement to provide thatyad®l 3 million would be paid
under its terms on the basis that, in exchange, T¢tp would pay a further
$30 million under the Settlement Agreement.

(b) In these circumstances, and as described at@Rgvaragraphs 7.5,
7.17 and 7.18 of the Holding Company CVA Proposad, believed that the
allocation of $43 million of the proceeds of thétleenent to TXUEL, Finco 2
and EFC was fair...... ”

528. Accordingly, all that the ATL settlement did wasrtflect the basis on which the $43
million had been negotiated with TXU Corp in thesfi place. It seems wholly
appropriate to me that the entire sum should leeaieéd among those three companies as
it was. | can see no prejudice to the Conduit Camgs and do not consider that the EH3
or EGO BV CVAs are unfairly prejudicial to the Apgants in respect of the $43 million
allocation.

529. As to the $70 million, the Respondents were advisetheir solicitors and by leading
counsel that the receipt of $105 million by theatst was a reasonable sum to accept in
settlement of their claims and that they would hedpnt in accepting it. The TXU Corp
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settlement itself did not, of course, settle theatesclaims at that figure: rather it settled
all claims at an overall figure, leaving allocatitmbe dealt with in the ATL settlement.
In putting their proposals for the ATL settlemethiz Respondents were entitled, indeed
bound, to take account of the legal advice whiakythad received. They were also
entitled to take account of what they knew aboet dltitude of the creditors asserting
Direct Claims and whether they would accept thecallion which was being put forward.
Given that the allocation of $105 million was re@aloly considered by the Respondents
to reflect a fair settlement of their claims agaimXU Corp and the directors in the
context of the total settlement amount, there ispngjudice, in my judgment, to the
Conduit Companies.

530. The Applicants seem to suggest that the conflinotgerient in the position of the
Respondents mean that they could not effectivelye fegreed this allocation. However,
in a dispute between the estates collectively #wedcreditors asserting Direct Claims,
there was no conflict. Further, even if, as the@lgants suggest, Mr Wallace was driven
by the desire to get a deal at all costs, it ifidlift to see how such a desire has any
impact on the complaint under consideration. Qhiseaccepted that the TXU Corp deal
was a good one and that the $105 million repredeatdair settlement of the estate
claims, Mr Wallace has got in place one elemefigbverall deal. He has not needed to
get that element in place “at any co#”by allocating to the estates less than a fair
settlement of their claims in the light of the calésettlement.

531. Moreover, there was no better deal available fer@onduit Companies than the TXU
Corp settlement. The negotiations between theesstand the Direct Claims (which were
reflected in the eventual allocation in the proposere hard fought over a long period.
There was a real risk of litigation if a deal coulot be done and everyone, including the
Applicants, was aware of the TXU Corp-imposed deadl Litigation would take
possibly years and it was not to be expected tinat Btigation would produce more than
$175 million (and, for what it is worth, | mentidhat that was something which Mr
Roome accepted in his evidence). Neither EH3 @BV had claims and there was a
risk that they would receive less than that whibbyt obtained under the allocation.
There could be no TXU Corp settlement without reésafrom the creditors with Direct
Claims. The RCF Banks were demanding a substastitak of the recoveries. It should
be noted that some of the RCF Banks were dissadisfith the $70 million allocation,
saying that they should have more, and were naigpeel to support it. The acceptance
of the ATL CVA proposals as eventually put forward the Respondents was not a
foregone conclusion and was, in the event, onlygakieved.

532. It should also be noted that it was in the intere§tCommittee Creditors other than the
RCF Banks to increase the estates’ share but arbgthre than 60% could not be
negotiated in the light of the RCF Banks’ hard-Ipusition.

533. Various complaints have been made by the Applicahtait the settlement process. |
am satisfied that the process was fair and trapgparl am also satisfied that certain
allegations made by the Applicants were unfoundeat. instance:

a. The Applicants, at one stage, complained that MilaWa had stated to Ms
Seppala that the RCF Banks had strong claims;whatused to suggest that Mr
Wallace was weak in conceding claims which he shodt have done, to the
detriment of the estates. In fact, what he had sas that the RCF Banks
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themselves were saying that they had strong clasmsthat there was no
foundation for the suggestion of weakness.

b. It was suggested that position papers had beebedately withheld, but that was
not maintained.

c. It was suggested by the Applicants that TXU Corferefd to settle the claims of
the estates alone at $125 million but there newas such an offer.

d. It was suggested that the Applicants were not sgmied in negotiations with
TXU Corp. They were not unrepresented and agremd those negotiations
should progress.

534. The Applicants’ own conduct in relation to the negtons was surprising. A direct
approach was made by Bingham to TXU Corp in amygitdo obtain a payment for the
releases which TXU Corp was requiring. The attematle in a letter dated 19 January
2005 to Lovells shortly before the deadline. Tledter appears to me, in spite of the
unconvincing evidence given by Ms Seppala thatcthen was being made on behalf of
EGO BV and EH3, to be an attempt by the Applicantsbtain payment to themselves at
a time when they were not making, and did not idtém make, any Direct Claims.
Indeed, it seems to be recognised by Mr RoometkigaApplicants had no such claims.
To put it at its lowest, a unilateral approach lwdttsort was not designed to support an
overall settlement with TXU Corp which it was inegyone’s interests to achieve. The
Applicants now say that the letter was sent at shggestion of Mr O’Connell, a
suggestion made by him in New York. However, MCOnnell never saw a draft of the
letter and can hardly have had in mind in sugggstirdirect approach to TXU Corp (if
indeed he did) a threat of this sort.

535. In any event, the EGO BV Bondholders were allocaéd million out of the $70
million total allocation. It is comparable compatisn to the $21.8 million paid to the
EFC Bondholders taking their respective shortfédls estimated by Mr Tucker) at £100
million and £1,200 million.

536. The Applicants say that Mr Spratt and Mr O’Conrtedd failed in their duties by not
involving themselves earlier (whilst continuingrt@intain that, even if they had done so,
they were incapable of effective fulfilment of theiuties because of their conflicts and
subservient positions to Mr Wallace). | have deldewhere with the involvement which
the Applicants could reasonably have expected ofSgratt and Mr O’'Connell in the
light of Bingham’s own involvement at the expendeh® estates. But for my part, |
think all this is really beside the point becausi® Inot see how even totally independent
officeholders in the Conduit Companies would hagerbin a position to obtain a better
deal eithewis a visTXU Corp orvis a visthe creditors with Direct Claims than did Mr
Wallace in his hard fought negotiations.

537. My conclusions are (a) that the negotiation proeess fair and transparent and (b) that
the Applicants are not unfairly prejudiced by tHeaation of $70 million to Direct
Claims.

538. In relation to the 50:50 split of the $105 milliaiiocated to the estates, this was not a
complaint raised until this application. It wad na@ised at the time of the ATL settlement
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and ATL CVAs; indeed, it was the only point accoglito Mr Wallace, on which all the
Committee Creditors had agreed. That is not, afsm® to say that the complaint is a bad
one or cannot be raised now. Indeed, | have foutiee most difficult of the allocation
issues to deal with in isolation.

539. Mr Wallace deals with the 50:50 allocation in paegdn 653 of his first witness
statement:

“We considered the following matters:
(@) The Books and Records Claim belonged solely to TRUE

(b) The strongest of the Dividend Claims was likelybthe claim in respect of
the £99 million dividend paid by TXUEG in 2001. @rise TXUEG was a
public company with significant external creditois,was plain that the
relevant dividend was illegal and there was an abtgu basis for resisting
relief under section 727 of the Companies Act.

(c) The other Dividend Claims of TXUEG, TXU (UK) Holdis Limited, TEG
and TXUAC were weaker, because they were paid byatgr companies
without significant external creditors and/or besmit was difficult to identify
a factual basis for resisting relief under sec#@i of the Companies Act.

(d)  The Trading Claim might be pleaded on behalf ohbBXUEL and TXUEG,
as the two most important companies in the TXU Reargroup (both with
significant bodies of external creditors). Howevéne claim appeared
stronger at TXUEL, because the directors of TXUEAdha significantly
greater opportunity to preserve the chance of avgithe substantial losses
that would result from the break-up of the businedsether through securing
equity, restructuring TXUEL’s balance sheet andéffecting a sale of its
subsidiaries or their businesses as a going concEnere was comparatively
little that the directors of TXUEG could have dadieavoid such loss, given
TXUEG's inability to raise equity and its dependemm TXUEL's investment
grade rating. In addition, the relative size oé tbhortfall to creditors at
TXUEL enabled that company to formulate a signifity greater claim,
running to many hundreds of millions (or even bik) of pounds.

(e) TXUEL had potential Texas Claims against TXU Corjsiag out of TXU
Corp’s withdrawal of financial support for TXUEL t@ctober 2002.

540. As can be seen from the history which | have giveatters were moving at a pace in
the period leading up to the deadline for settleamgth TXU Corp. As | have said, the
Respondents took advice on the split and concltitdb0:50 was fair. That advice came
from Mr Crystal and Cadwalader. It was, or waemuted to be, neutral advice given to
the officeholders across the board. Mr Wallacessayd | accept this, that it was not
practical to obtain independent opinions for eaomgany. Mr Spratt did not have
separate independent advice but, in reliance oadki&e of Mr Crystal and Cadwalader,
decided to go along with the settlement by entenmqg the ATL lock-up on behalf of
EH3 and later proposing CVAs for EH3. Although #heplicants and Bingham were of
the view, strongly asserted to Mr Wallace, thatgh@posals were not fair in the way they
allocated assets between Direct Claims and ed&ites; there was no suggestion that the
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50:50 split was, by itself, unfair in any way. &atl, that allegation was not made until
the written opening submissions on behalf of theli&ants were produced.

541. Itis not my task, and is in any event an impossiakk on this application, to assess the
relative merits of the various claims which gaveerito the $105 million allocation.
However, what | do conclude is that although Mr @ and Mr Tucker themselves
were under a time constraint in formulating thepmsal, a constraint imposed by TXU
Corp in agreeing the TXU Corp settlement, they tiogless gave detailed consideration
to each and every claim. They carried out a caleflancing exercise with the benefit of
legal advice from Mr Crystal and Cadwalader. Thegcluded that a 50:50 split was fair
from the point of view of the two competing claingn- TXUEL and the Conduit
Companies. | consider that that is a conclusionvihich they could reasonably have
come. | reject the Applicants’ suggestions thatehwas no material on which to assess
the fairness of the 50:50 split. In any eventegithe desirability of achieving the TXU
Corp settlement, it was incumbent on Mr Wallacegtesent somelivision of the $105
million as part of his proposals. In all the cimtstances, it is impossible, | consider, to
say that his 50:50 proposal should not have beatemién reaching that conclusion | do
not overlook the Applicants’ submissions in relatio the £99 million dividend claim at
TXUEG.

542. The question then is whether the joint liquidatok€£H3 should have gone along with
the proposal. | do not overlook Mr Tucker’'s pamitiof conflict as a joint liquidator of
EH3 and as a joint administrator of TXUEL. Howewvidrat conflict would not, even if
there had been a complete overlap between thedtgoo$ officeholders, mean that they
were incapable of putting forward a proposal whiedis fair to both TXUEL and the
Conduit Companies, although the court would lookrat resulting agreement carefully.
But there was not a complete overlap and one cagnote the role of Mr Spratt.

543. Presented with the resulting proposal, Mr Spratidisl to enter into the ATL lock-up.
In my judgment, Mr Spratt was acting sensibly asasonably in entering into the lock-
up; | think it highly likely that any wholly indepelent officeholder coming to the matter
for the first time at the New York meetings on Iidd?2 January 2005 would also have
come to the same conclusion. Such an officehalaernd have found it difficult to take
any other course: he would have been faced witbtengial settlement with TXU Corp
which had been hard fought and would be in no osiat all to re-open negotiations
with the other creditors at that late stage. Held:also be faced with a potential lock-up
agreement which bound EH3 to the proposals (subjestibsequent approval of its own
CVA). Realistically, he, like Mr Spratt, would hawhad no time to get his own legal
advice but would have needed to rely on Mr Cryatal Cadwalader. He would have the
comfort of knowing that the proposals would onlycésme binding if the creditors of his
own company, EH3, eventually voted in favour of aisn CVA. There would be no
reason for him not to sign the lock-up when theraltive could have meant losing the
TXU Corp settlement.

544. The Applicants, however, say that Mr Spratt wasmimpossible position. He was
conflicted by virtue of his position as a partnéMy Wallace and Mr Tucker and was, in
any event, subservient to Mr Wallace. As | haveay said, conflicts of this sort do not,
my view, make it impossible for settlement to bedmaNor is the fact, if it be a fact, that
Mr Spratt would always defer to Mr Wallace, one ethprevents a deal put forward by
Mr Wallace being a fair deal for EH3 and one whiMh Spratt could accept. On the
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facts, the proposal of the 50:50 split was one twhi@as in the range which Mr Spratt
could properly accept on the material availabléita on 25/26 January 2005 when the
lock-up was entered into.

545. The Applicants also say that, because Mr SprattMn@®’Connell came on the scene
actively so late in the day (shortly before the Neark meetings on 11 and 12 January
2005), they were totally ineffectual. The Applitasay that if they had acted properly as
officeholders of EH3 and EGO BV, they would havetdully up-to-speed long before
the New York meetings. They would have fought ¢beners of EH3 and EGO BV not
only in relation to the allocation between esta#ents and Direct Claims (a matter | have
already dealt with) but also the 50:50 allocatiéthe $105 million between TXUEL and
the Conduit Companies. That assumes, of couraettihy would have had any cause to
take any view other than that 50:50 was a fair gppument. They would have had Mr
Crystal and Cadwalder’s advice as to the fairnégbat allocation, advice which went
back to December 2004 and might have consideretl ithawvas not necessary to
commission their own separate legal advice onabect. They might have thought that
there was no point to take — and after all, thelippts and Bingham did not raise the
point either before the ATL settlement or betwedsentand the ATL CVAs or thereafter
until after this application was commenced.

546. Now, | can see that Mr Spratt and Mr O’Connell ntigle criticised for not taking a
more active role earlier and that their conneci@npartners of Mr Wallace and Mr
Tucker made them unsuitable officeholders givirsg fio conflicts of interest; and | can
see the argument that they should therefore bewednas officeholders. What | do not
accept is that, assuming they, or wholly indepehdéiceholders, should have become
involved earlier, the 50:50 split is unfair. Atetlvery least, it could only be said to be
unfair if some fairer, and justifiable, divisionudd be shown.

547. As to that, | am not persuaded, on the materiadeuly available, by the submissions
on behalf of the Applicants that the 50:50 spliswafair. In particular, their reliance on
the £99 million dividend claim at TXUEG does notrqueade me that the allocation is
unfair. It seems to me that the proposals werd wighin the range which Mr Spratt
could properly have concluded formed the basis séressible compromise and within the
range of proposals which a responsible officehotaderd present for approval as a CVA.
The Applicants have produced nothing, so far a® lasvare, which was not available to
the Respondents when they made the decision téopuard the proposals for the ATL
settlement.

548. In any event, as with the £67 million claim, thenjdiquidators would be faced with a
dilemma even if they considered that some bettat fie EH3 would be fairer than the
actual proposal. As with the £67 million, they htigake a position of brinkmanship,
saying to themselves that a compromise is at laaswaluable to the other ATL
companies as to EH3 and refuse to put forward aoggsal to their creditors unless the
Conduit Companies received a larger share of tib $iillion. Or they could take a
view about their prospects of success in litigatimal, if they regarded the 50:50 split as
preferable to litigation and losing the TXU Corptlesnent, they could put forward the
proposal (with the 50:50 split) leaving it to theeditors to decide whether to accept the
proposal according to the statutory proceduremynjudgment, liquidators who took the
second course would be acting well within the raofyeeasonable decisions, for some of
the same reasons as | have given in relation to£6i& million: First, the overall
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settlement with TXU Corp (which was subject to atfapproaching deadline) was one
which it would have been very unwise to lose. 8€bg the return for EH3, were there
to be no ATL CVAs and instead liquidations wereetsue, would be reduced. Thirdly,
in relation to the decision facing them, the licatmts would have been entitled to take
account of what the majority of their creditors wexh

549. Accordingly, | do not consider that the Applicahtsve been unfairly prejudiced by the
terms of the ATL CVAs in respect of the allocatiohthe proceeds of the TXU Corp
settlement.

550. My conclusion, therefore, is that the EH3 and EGW BVAs are not unfairly
prejudicial to the Applicants in respect of the TXldrp settlement.

551. Since | have decided, in relation to each of the faomplaints of unfair prejudice, that
the EH3 and EGO BV CVAs are not unfairly prejudic@mthe Applicants, it follows that
the CVAs as a whole are not unfairly prejudicidi.is therefore strictly unnecessary to
look at those CVAs in the round. However, | shagdg that, even if the various conflicts
of interest of which the Applicants complain, ancet conduct of the
administrations/liquidations and of the officehakl@n particular, alleged deficiencies in
the conduct of Mr Spratt and Mr O’Connell) giveeri® doubt about the fairness of these
four elements taken separately, the terms of thd<C¥aken as a whole reinforce the
conclusion which | have reached.

552. In considering the terms of the CVAs taken as alejhibiere are three other elements
which required settling: the Double Dip, the Valoat Date and the Inter-company
balances.

The Double Dip

553. This required the resolution of whether EFC’s clagainst TXUEL in respect of the
proceeds of the EFC bonds was subordinated.

554. The Double Dip was a claim that was advanced byHRE Holders and its eventual
resolution required investigation, legal advice aattlement as part of the ATL CVAs.

555. The officeholders obtained advice in writing froradding Counsel dated 10 July 2003
in relation to the Double Dip claim (which fell be2 considered in three parts) that, on the
basis of the evidence available to them, (i) thecpeds of the Yankee Bonds and the
Junior Subordinated Debentures were on-lent by ©FCXUEL on a subordinated basis;
and (ii) it was likely that the proceeds of the ENINotes were on-lent to TXUEL on a
subordinated basis.

556. During August 2004 there were discussions abouptbduction of position papers on
the Double Dip issue from the various creditorsdWaader, on behalf of the EFC
Holders, provided the office-holders with detailg@destions which they wanted to be
raised with the former directors of the TXU Eurapeup in relation to the Double Dip
issue.
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557. A position paper was subsequently produced by Cladlea on behalf of the EFC
Holders and circulated on 6 October 2004. It cathetlby saying that the EFC Holders
expected to receive due credit for the fact thhbabpart of the inter-company balance
between EFC and TXUEL was not subordinated.

558. | have no doubt that there were real argumentavour of the EFC Bondholders. The
issue remained live and needed to be compromiseld. Roome accepted in cross-
examination that the description of the issue e@@VA proposal was fair and neutral and
that on no basis was it being recommended for depas being “hopeless”. However, in
the event the ATL settlement allocated no valudéoclaim at all, which was a benefit to
the EGO BV Bondholders.

The valuation date for ATL creditor claims for the purpose of any CVA and the

entitlement to interest

559. This required the resolution of the date or dateselference to which claims should be
valued and distributions calculated in any CVA. eTthoice of date would affect the
relative value of different creditors’ claims dweforeign exchange movements between
the relevant currencies during the relevant peaiod differential interest rates. The two
dates for which various groups of creditors congehdiere either 19 November 2002,
being the date on which many of the TXU Europe groampanies had originally gone
into administration, or the date of or as closepassible to the date of the proposed
meetings to approve the CVAs.

560. There was a fairly complex resolution of this issdeich is explained in the CVA
proposals the detail of which | do not need to deti.

561. Mr Roome accepts that was a complicated issuepmigtbecause there appeared to be
no right or wrong answer at law as to the basialloication, but also because it had a
different impact on different creditors dependingtbe currency of their claims. He has
stated his own view that “a half-way house compeenan this issue was reasonable” and
now accepts that the compromise proposed by thpdRdents was fair. In contrast, the
position previously taken by the Applicants proagedn the basis that a fair settlement
should have used a valuation date of 19 Novemb@2.28lthough there were allegations
that the approach taken in the CVAs to the valumatiate involved a transfer of value
from the EGO BV Bondholders, the adoption of theN®ember 2002 date would have
in fact achieved a greater return for some of {6©BYV Bondholders.

562. Mr Roome also disagreed with Mr Olin’s witness estagnt to the effect that the CVAs
stripped the EGO BV Bondholders of the legal righassuggestion which Mr Olin
withdrew in correcting his witness statement atdbeamencement of his oral testimony.

The inter-company balances

563. Given the poor state of the accounts and recondsRespondents had been required to
conduct detailed investigations as to the interygamy balances in the course of the
insolvency proceedings. This included resolving:

a. Whether TEG had a claim against TXUEG, or whetherliability giving rise to
that claim was instead owed by TXUEG to TXUAC. TRespondents concluded
that TEG’s claim should be recognised. If it haot been, the EGO BV
Bondholders’ receipts would have been reduced Bynfillion.
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b. Whether a triangle of liabilities shown in the agobng records as owed (i) by
EH3 to TXUAC; (ii) by TXUAC to TXUEG,; and (iii) byTXUEG to EH3 had in
fact been netted off and no longer existed. ThepBedents concluded that such
liabilities had not been netted off. Had they bewited off, the EGO BV
Bondholders’ receipts would have been reduced Byrfiilion.

c. Whether EH3 had back to back recourse to TXUAC wibkpect to EH3’s
liability to Barclays under certain currency swapbshe Respondents concluded
that it did. Had the claim not been recognise& BEGO BV Bondholders’
receipts would have been reduced by £4.5 million.

d. Whether EH3's indemnity claim against TXUEL woulce lrejected in a
liquidation of TXUEL as a consequence of the rujgiast double proof. The
Respondents concluded that it would not. Had tbeycluded otherwise, the
EGO BV Bondholders’ receipts would have been redumye£14 million.

564. It will be noted that none of these issues waslvesosomewhere in the middle.
Rather, each one of them was resolved conclusimdivour of one view or the other. In
each case, the EGO BV Bondholders benefited framréisolution making available to
the EGO BV Bondholders £112 million more than i€leassue had been resolved in the
other way.

565. There can be no doubt that none of these issuesstrnaghtforward. Of course, a
proposal by an officeholder for compromise of oweluiful issue in favour of one party
does not entitle him to propose a compromise otharoissue against that party when
that party’s claim in relation to the latter issselear; nor even to propose a compromise
of a second doubtful issue against that party sinmggcause he has proposed the
compromise of the first doubtful issue in favourtiot party. But what | do consider an
officeholder is entitled to do is pray in aid theayhe has acted in relation to different
doubtful issues in response to suggestions (as wex@e in the present case by the
Applicants) that he has deliberately favoured oagyp(the RCF Banks) against another
party (the Applicants themselves). And in assessive overall fairness of the CVA
proposal, the officeholder — and the court — istledt to see how the whole raft of
doubtful issues has been compromised. The manmnehich the Respondents have dealt
with the issues overall confirms the conclusiont ttteere has been nothing unfairly
prejudicial to the Applicants.

566. It is also necessary to look at the alternativethé&CVAs to see whether there is any
unfair prejudice. One alternative is liquidatiomdaif liquidation can be shown to give
more to a creditor than a proposed CVA, it is higikely that the CVA will be regarded
as unfairly prejudicial. But that is not the pretsease, where the liquidation alternative
would have been highly likely at the time of theVAS in March 2004 to result in a
smaller recovery. If the TXU Corp settlement waveall as the result of uncontested
CVAs not being in place by the November 2005 deadtiontained in the TXU Corp
settlement, then | have no doubt that all credjtorsluding the Applicants, would be
likely to fare less well than under the current GVAThus it is necessary (see Lightman J
in IRC v Wimbledon Football Club Ltd IRC v Wimbled@otball Club Ltd to look at all
the circumstances including the alternatives albbdland the practical consequences of a
decision to confirm or reject the CVAs.
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567. The package of compromises which were put forwgrthe ATL CVAs was the only
package which the Respondents believed was redgoocapable of commanding the
approval of the necessary majority of creditorsam satisfied on the evidence which |
have seen that they were entitled to take that aed act on it. No alternative proposal
has been put forward which is both capable of awtgea better result for EH3 and EGO
BV (or, as the Applicants would put it a fairer us and at the same time commanding
the approval of the necessary majority. Mr Roomensed to accept this when he said
that “if you replayed it, | guess you would get ttee same result”. There is one
gualification to this: Mr Davies submits that, agnénimum, | should decide that the
releases of the officeholders contained in the C\éRes unfairly prejudicial and that |
should direct new proposals to be presented (winmctie light of my decision would, he
says, be bound to omit the releases but would wikerbe the same as the existing
proposals). | will deal with that submission later

568. Accordingly, the only real alternative is that ooe both of the EH3 and EGO BV
CVAs are set aside, with the result that the whooter-locking scheme of ATL CVAs
will collapse. All the underlying issues will thdrecome the subject of litigation, with
uncertainty, delay and expense. As | have saahnkider it almost inevitable that all
creditors, including the Applicants, would be woodeunder that scenario than under the
CVAs. Although the Applicants maintained otherwisetheir written evidence, Mr
Roome recognised the real risk of a smaller regowehis oral evidence.

569. Consider then what difference it would have madth&Applicants if each of the four
issues about which they complain had been resalifeztently. According to the figures
produced by KPMG for the purposes of Mr Wallaceistfwithess statement, the
increased recoveries (over and above the amou8218 million for SISU and £21.17
million for Unum which they stand to receive undee CVAs) for the Applicants are as
follows:

a. GFA Claim on the basis of admitting the claim a®#®0f value (the percentage
adopted by the Applicants, as they now say, fosititive purposes): £620,000
(or 2.08p/£E) for SISU and £570,000 (or 1.88p/£)Uoium.

b. PPA payments on basis of 100% rather than 50% gdinghe Conduit
Companies: £160,000 (or 0.53p/£) for SISU and f1@D(or 0.48p/£) for Unum.

c. £67 million issue with 100% going to the Conduitngmanies: £540,000 (or
1.81p/£) for SISU and £500,000 (or 1.64p/£) for nu

d. TXU Corp settlement with TXUEL and the Conduit Canjes sharing $140
million, instead of $105 million, as the Applicamigopose: £490,000 (or 1.66p/£E)
for SISU and £460,000 (or 1.53p/£) for Unum.

570. These figures take each issue separately. Ifsalles go the way just suggested the
total increase in value is not simply the sum @f ibur amounts because the claims have
inter-actions with each other. The totals work au£1.8 million for SISU (or 6.08 p/£)
and £1.67 million (or 5.53 p/£) for Unum. If thd=& is left out of account, the totals are
£1.15 million and £1.07 million respectively.
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571. Mr Roome’s third witness statement produced differgures based on a slightly
different methodology which produced higher impnmeat figures for SISU and Unum.
But | do not consider that the analysis undermuaeat | have said about the positions of
the various creditors which | have addressed i@ [S896] above.

572. There has been a lot of paper generated in sulmgsilealing with what the
Applicants variously call the loss or prejudicethem. Those words seem to me to beg
the very question in issue. Of course, one sallotations will give a better result for a
particular creditor than another set. But | do se¢ why it is correct to describe the
difference as a loss or as a prejudice. One nugghtas well say that the EEC Holders or
RCF Banks were prejudiced by the way in which thmulide Dip or Valuation Date
issues were decided. Still less can a differencthé results be described as unfairly
prejudicial unless it is judged against some othesult which is manifestly and
objectively fairer. What | have to examine is wiet the Applicants are unfairly
prejudiced and | do not gain much assistance flmmtere fact that different allocations
produce different results.

573. Now, the figures set out by Mr Wallace are the sdrtifferences which could have
been expected at the time of the ATL lock-up, siKé8MG's figures would have been
relied on, at that time. | have already acknowésbthat a majority creditor of a company
cannot, without causing unfair prejudice, insistreceivingquacreditor of that company
more than hispro rata share of assets as a condition of approving a Cih&:
officeholder should not, in the first place, prassach a proposal. But equally, if a
person, whether or not a person who is himselfegitor of the company, has some
bargaining position (as did the Football Associaiio theWimbledon FC Ltatase) he is
not prevented from using it. In that respect, TXUkad a strong bargaining position in
relation to recovery of the entire £67 million agandition of its approval of the ATL
CVAs and in relation to the PPA Payments, the dsehich bargaining positions would
not create unfair prejudice in the EH3 or EGO BVA®V The final position was that
CVAs were achieved for EH3 and EGO BV which re#etthe negotiating strengths of
the interested creditor groups and which were b#itn liquidation. This all confirms, to
my mind, that the Applicants are not unfairly padped by the terms of the CVAs.

Releases

574. |1 have not so far considered one other aspectecEH3 and EGO BV CVAs which the
Applicants say renders them unfair; that is to g inclusion of releases to the
officeholders in relation to the manner in whickythhave carried out their functions. The
Applicants say that the serious conflicts of insgéréoth potential and actual, between the
roles of the officeholders of different companigsparticular TXUEL on the one hand
and variously TXUEG and TXU UK and the Conduit C@migs on the other hand, made
it inappropriate for Mr Wallace and Mr Tucker to diéiceholders in EH3 and EGO BV;
and inappropriate for Mr Spratt and Mr O’Connell have accepted their offices.
Alternatively, they should have resigned from défiat EH3 and EGO BV by November
2004 by which time at latest the actual conflicsl thecome impossible of management.
They also pray in aid in relation to that submissibe allegation that the officeholders
have also been in breach of the ICAEW Guidance.

575. The Applicants then say that, because of thoselictmbf interest and in breach of
professional guidance, the officeholders acted way which was detrimental to the
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interests of EH3 and EGO BV. They may wish claitnsbe asserted against the
officeholders: that, in practice, would requireithreplacement at EH3 and EGO BV by
independent officeholders who could then bring dperopriate claims which would, of
course, be claims for the benefit of the comparaéiser than the Applicants alone. They
say that the releases would prevent such claimgl@ought. Accordingly, they submit
that the EH3 and EGO BV CVAs are unfairly prejudidby preventing the bringing of
claims against the officeholders for breach ofrtdeties in carrying out their functions.

576. During the course of the hearing, | could see thatposition could, in theory, turn out
to be this: (i) the officeholders had acted in bleaf their dutyeg Mr Tucker and Mr
Spratt had failed to look after the interests of3E4d the BTL settlement stage causing it
loss and had failed to challenge the BTL CVAs whicimalised the agreement which
gave rise to that loss (ii) starting with a positwhere the BTL CVAs were in place, it
was too late for the joint liquidators to negotiatéair deal: the EH3 CVA was itself fair
(apart from the releases); so that (iii) the Apgohits had been treated unfairly at the BTL
level and can only recover for the ensuing lospénguading an independent officeholder
of EH3 to bring proceedings against Mr Tucker and 3gratt. In a similar way, they
may wish to seek to persuade an independent offideh of EGO BV to bring a claim
against Mr Wallace and Mr O’Connell.

577. However, in the light of my analysis of the foueas of substantive complaint which
the Applicants make, there is, in my judgment, aaspnable prospect of a successful
claim being brought against the officeholders ispext of their actions in agreeing the
BTL lock-ups and the BTL CVAs, nor in agreeing tA&L lock-ups and the EH3 and
EGO BV CVAs.

578. But even if | am wrong in that, it seems to me thath claims would be fraught with
difficulty. It would not, in my view, be right ttake any substantial risk of losing the
inter-locking raft of ATL CVAs in order to allow 6€eholders of EH3 and EGO BV to
bring speculative claims against the officeholdeBsit, in order to reach a position where
new officeholders could bring such a claim — anduasng for the moment that the
release would prevent such a claim — | would neechéake an order under section 6 to
enable revised proposals to be put to creditoisH® and EGO BV. There would be a
knock on effect for the TXU Corp settlement and ACVAs of all the other companies,
since that settlement and the ATL CVAs of all thhen companies are conditional on
approval of CVAs for the Core Companies. Mr Dawags that there is no reason why
creditors should not be willing to vote in favodraonew proposal identical to the present
ones but omitting the releases. But that is,ikhmere speculation. The CVAs did not
meet universal approval in the first place andn e&ll imagine that creditors would
want to renegotiate financial aspects if new prafosre put for approval. In other
words, there is a risk of losing the overall finmhaleal if | take the course which Mr
Davies urges; it is a risk which | do not consideappropriate to take in the light of my
view of the merits of any underlying claim and #maount which the Applicants could
hope to recover.

579. In any event, it is unrealistic to think that thecassary process could be completed by
the deadline imposed by the TXU Corp settlementtfto become unconditional. At the
very least, there would be a very real risk thabitld not be completed in time.
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580. Taking these elements together, | would declinm#&ke any order under section 6 IA
1986 even if, contrary to my view, the releasesstitute unfair prejudice to the
Applicants.

Material Irregularity
581. There are four areas of complaint by the Applicants

582. First, the failure by the liquidators of EH3 to aiot sanction to the lock-ups and to the
CVAs. | have already dealt with this separatelyalation to both the BTL lock-ups and
CVAs and the ATL lock-ups and CVAs.

583. Secondly, the approval of the EH3 and EGO BV CVaghe use of the votes of what
the Applicants term “conflicted bondholders”. Inynudgment, for reasons already
given, conflict does not result in the disenfraselment of conflicted creditors (and if it
did, the Applicants themselves were in the saméiponof conflict in voting on the EH3
CVA). The protection afforded to a dissatisfie@ditor is to apply, as the Applicants
have done, under section 6.

584. Thirdly, the failure to provide adequate informatito creditors to enable them to
consider properly and in an informed way the ATLACproposals in particular by failing
to explain adequately the Applicants’ oppositionl d@imeir reasons for it. On the totality
of the evidence before me (some of which | haveeaeted above), including that of
representatives of some of the creditors, | amegpdyf satisfied that creditors were kept
properly informed and had more than simply adequrditemation on which to base their
decisions. Further, that information included Biamg's letter dated 8 March 2005 in
which the Applicants’ opposition was fully artictéad. The ATL CVA proposal itself
contained full details of the attitude which the piipants were taking to the various
issues about which they now complain.

585. Fourthly, the ability of the officeholders to cassahe views of bondholders and then
to seek to persuade them to approve the CVAs, whatlshe same time denying the
Applicants access to those same creditors. Ther@oi evidence at all that the
officeholders blocked contact by the Applicantshamdther bondholders. There were
some bondholders the identity of whom the officeleo$ obtained through Bondcom
Communications Group which specialises in idemifyand communicating with account
holders, brokerage firms and beneficial owners afids. With Bondcom’s help, the
officeholders were able to identify over 90% byuebf the bonds issued by companies
in the TXU Europe group. However, such informatiwas provided on a confidential
basis.

586. It was apparent from documentation supplied tobalhdholders that Bingham were
representing EGO BV Bondholders who opposed the @vposals. Any bondholder
who wished to do so was able to contact Bingham fiwther information. The
Applicants themselves did approach at least two E&SOBondholders, Stonehill and
Northwestern Mutual and were well aware of how tontact other EGO BV
Bondholders, AEGON, Citigroup, Varde, Appaloosa dbdvidson Kempner. The
Applicants were unable to persuade Stonehill te@ against the proposals, although they
did abstain. The votes of others who did not webelld have been insufficient to change
the outcome even if they had voted against. Isdlwrcumstances, | do not consider that
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the assertion that the Respondents denied the dgmpdi the opportunity to discuss and
explain their objections with other creditors isdaaut.

587. | doubt that, as a matter of law, it matters in amgnt. Provided that full information is
given to creditors, | do not consider that thereamy obligation on an officeholder to
provide details to one creditor about another ¢toedin order to allow them to
communicate.

588. | have been unable to detect any material irregylan the manner in which the
meetings to approve the EH3 and EGO BV CVA promosare convened or conducted.
No modifications were proposed by any person aadbetings were conducted fairly.

589. Accordingly, the Applicants’ case on material inéyity fails.

Removal of officeholders

590. In the light of my conclusions on unfair prejudicerelation to the four matters of
complaint, no question of removing the officehoklén order for independent office
holders to put forward new proposals arises.

591. Further, in the light of my conclusions on unfaiejpdice in relation to the releases of
the officeholders contained in the ATL CVAs thesenio point in removing them from
office at EH3 and EGO BV. The majority of credgodo not want them removed —
indeed, on the evidence before me, it is only tpel&ants who davant them removed.
As a result of my decision, the releases containgtie CVAs will be binding. To the
extent that the releases prevent claims being Itoagainst the officeholders by any
person, they remain effective. To the extent #mt claims are not released (and are not
subject to any indemnity such as that found in §#aii7.4 of the CVAs), the Applicants
can bring an action pursuant to section 212 (ligiads) or paragraph 75 (administrators)
Schedule B1 IA 1986. Accordingly, | would considéat the KPMG officeholders
should be left in office and the Applicants shobkl left to assert whatever rights they
have pursuant to the statute.

Miscellaneous

592. As | have said, Mr Davies’ opening submissions amad a long, learned and
interesting exegesis on the law concerning cosflaft duty and interest. The closing
written submissions of Mr Crystal and his team, @ learned and interesting. That |
do not deal at length with them means no disredpecdheir respective efforts. Rather, |
am severely time-limited in what | can address dod,the reasons which | hope are
apparent from this judgment, | do not considerabeflicts issue to be central to the case.

Conclusion

593. The EH3 and EGO BV CVAs are not unfairly prejudicia the Applicants either
because of the four complaints which they makeemahbse of the releases contained in
them. However, even if | am wrong in that, thisnst a case where it would be
appropriate to grant any relief under section 6 tfoe reasons which | have given.
Accordingly, these applications are dismissed.
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GLOSSARY OF TERMS

A&O Allen & Overy LLP

AEGON Aegon USA Investment Management
Appaloosa Appaloosa Management L.P.

ATL above-the-line

Bank Steering Committee

The informal steering cottamiof lending bank
formed in October 2002

\*2)

Barclays

Barclays Bank plc

Bingham

Bingham McCutchen LLP

Bondholder Committee

The ad hoc committee of boture formed in
October 2002, including the Applicants

BTL

below-the-line

Citigroup

Citigroup Investments Inc

Committee Creditors

Members and observers of aediand
liquidation committees of TXUEL, TXUEG,
TXUAC, TEG, EGO BV and EH3

Conduit Companies

EH3, TEG and TXUAC

CVAs Company Voluntary Arrangements under Part
of the Insolvency Act 1986

E&Y Ernst & Young LLP

EET TXU Europe Energy Trading Limited (in
administration)

EFC TXU Eastern Funding Company (in
administration)

EGFL Eastern Group Finance Limited (in liquidation)

EGO BV Energy Group Overseas BV (in administration

EH3 Energy Holdings (No.3) Limited (in liquidation)

EH5 Energy Holdings (No.5) Limited (in

administration)

Financial Creditors

Banks, bondholders and loaemaltiers with
debt claims against the Holding Companies or
TXUEG




THE HONOURABLE MR JUSTICE WARREN

Approved Judgment

Sisu Capital Fund Ltd & Ors v Tucker & Ors

Finco No 2

TXU Finance (No. 2) Limited (in admimggion)

Holding Companies

TXUEL and its subsidiaries, ediotg TXUEG
and its subsidiaries

IA 1986

Insolvency Act 1986

JP Morgan

JPMorgan Chase Bank

Lending Bank Syndicates

Four lending syndicateh wliims at different
companies in the TXU Europe group

M&G

M&G Investment Management Limited

Operating Companies

TXUEG and its subsidiaries

PPA Creditors

Creditors under the PPAs

r

PPAs Power purchase agreements. Long term powe
supply contracts.

SISU Collectively, SISU Capital Fund Limited, SISU
Capital Fund Il Limited, SISU Capital Fund
Limited Partnership and ARVO Master Fund
Limited, acting by their investment manager
SISU Capital Limited.

TEG The Energy Group Limited

THM Talbot Hughes McKillop LLP

TXU Europe group

TXU Europe Limited and its subaidis

TXU UK

TXU UK Limited

TXUAC or TXUAL

TXU Acquisitions Limited

TXUEG TXU Europe Group plc
TXUEL TXU Europe Limited
Unum Collectively, Provident Life and Accident

Insurance Company, The Paul Revere Life
Insurance Company and Unum Life Insurance
Company of America, acting by their investme
manager Provident Investment Management,
LLC

nt




