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1. The present case, referred by the Supreme Codrelaind, arises out of
the insolvency of the Parmalat group of companiksoncerns in particular the
question whether the Insolvency Proceedings Regulatequires that an Irish
subsidiary of the Italian holding company Parm&a® (‘Parmalat’) should be
wound up in Ireland or in Italy.

The Insolvency Proceedings Regulation

2. The Regulation is the successor of the EuropeamrUdionvention on
Insolvency Proceedings (‘the Convention’), itsek tulmination of over 25 years
of discussion and negotiation. The Conventionraditicome into effect since the
United Kingdom failed to sign it by the agreed desdof 23 May 1996° The
text of the Regulation is however, for the purpasiethe present case, identical in
all material respects to the text of the Conventiorin those circumstances |
consider that the explanatory report on the Coneentritten by Professor
Virgés and Mr Schmit (‘the Virgds-Schmit Report)may provide useful
guidance when interpreting the Regulation.

2_  Council Regulation (EC) No 1346/2000 of 29 Ma@@®n insolvency proceedings (OJ 2000 L
160, p. 1).

—  The background is described in the Opinion of dghte General Ruiz-Jarabo Colomer in Case
C-1/04 Staubitz-Schreiber, delivered on 6 September 2005. See also M. BHfe European
Union Convention on insolvency proceedingaimerican Bankruptcy Law Journal 1996, p.
485, at 529; |. Fletchetnsolvency in Private International Law (1999) (‘Fletcher’), pp. 298-
301, and P. Burbidge, ‘Cross border insolvency iwithhe European Union: dawn of a new
era’, European Law Review 2002, p. 589, at 591.

—  The differences are described and explainedragpaphs 1.22 and 1.23 of G. Moss, |. Fletcher
and S. IsaacsThe EC Regulation on Insolvency Proceedings: A Commentary and Annotated
Guide (2002) (‘Moss, Fletcher and Isaacs’). See also Mgds and F GarcimartinThe
European Insolvency Regulation: Law and Practice (2004) (‘Virgés and Garcimartin’), point
48(a).

—  The Virgds-Schmit Report, which was the sourcenafy of the recitals in the preamble to the
regulation, was never published in the Official dal, although it exists as a document of the
Council of the EU of 8 July 1996 — 6500/1/96. Thlf version of the full text in English may
however be found in Moss, Fletcher and Isaacs.aseethe article by M. Balz cited in footnote
3 (‘Balz’). Mr Balz chaired the working party di¢ EU Council Group on Bankruptcy which
authored the Convention. He states that the Vifgiamit Report was ‘discussed extensively
and agree to by the expert delegates but, unli&eCtbmvention, was not formally approved by
the Council of Ministers. Nevertheless, it wilMeaconsiderable authority for courts in Member
States’ (footnote 51).

—  Similarly the Court has on countless occasiaferred to the explanatory reports on the
Brussels Convention (principally the Jenard Reporthe Convention on jurisdiction and the
enforcement of judgments in civil and commercialttera (OJ 1979 C 59, p. 1) and the
Schlosser Report on the Convention on the accessitre Kingdom of Denmark, Ireland and
the United Kingdom of Great Britain and Northeralénd to the Brussels Convention (OJ 1979
C 59, p. 71)).
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3. The Regulation was adopted on the basis of Artglgs) and 67(1) EC, on
the initiative of Germany and Finland.It essentially provides for the allocation
of jurisdiction and the applicable law with regaal and mutual recognition of,
insolvency proceedings within its scope, namely lléative insolvency
proceedings which entail the partial or total dive=nt of a debtor and the
appointment of a liquidator®. The Regulation makes no provision for groups of
companies; each company subject to insolvencyegdiogs is a ‘debtor’ in its
own right for the purpose of the Regulation.

4. Recital 2 in the preamble states:

‘The proper functioning of the internal market reege that cross-border
insolvency proceedings should operate efficientlyd aeffectively and this
Regulation needs to be adopted in order to achilesebjective’.

5. Recital 4 states:

‘It is necessary for the proper functioning of thrgernal market to avoid
incentives for the parties [to insolvency procegdijrto transfer assets or judicial
proceedings from one Member State to another, sgetko obtain a more
favourable legal position (forum shopping).’

6. The first sentence of recital 11 states:

‘This Regulation acknowledges the fact that as sulteof widely differing
substantive laws it is not practical to introdueesalvency proceedings with
universal scope in the entire Community’.

7. Recital 13 states:

‘The “centre of main interests” should correspoadhe place where the debtor
conducts the administration of his interests oregular basis and [which] is
therefore ascertainable by third parties.’

8. Recital 16 states:

‘The court having jurisdiction to open the mainalv&ncy proceedings should be
enabled to order provisional and protective meastrmn the time of the request
to open proceedings. ... a liquidator temporarilga@pted prior to the opening of
the main insolvency proceedings should be abltyariMember States in which an

— Initiative of the Federal Republic of Germanyahe Republic of Finland with a view to the
adoption of a Council Regulation on insolvency gexings, submitted to the Council on 26
May 1999 (0OJ 1999 C 221, p. 8).

8_  Article 1(2).

—  See further point 117 below.
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establishment belonging to the debtor is to be doum apply for the preservation
measures which are possible under the law of tBtetes.’

9. Recital 22 states:

‘This Regulation should provide for immediate recibign of judgments
concerning the opening, conduct and closure oflwesmy proceedings which
come within its scope and of judgments handed dmwairect connection with
such insolvency proceedings. Automatic recognisbould therefore mean that
the effects attributed to the proceedings by tlve ¢d the State in which the
proceedings were opened extend to all other Menfttates. Recognition of
judgments delivered by the courts of the MembeteStahould be based on the
principle of mutual trust. To that end, grounds fmn-recognition should be
reduced to the minimum necessary. This is alsdo#tsgs on which any dispute
should be resolved where the courts of two Memb&teS both claim competence
to open the main insolvency proceedings. The @etisf the first court to open
proceedings should be recognised in the other MerSbates without those
Member States having the power to scrutinise thetsodecision.”’

10. Recital 23 states:

‘... Unless otherwise stated, the law of the MembiteSof the opening of the
proceedings should be applicabléex( concursus). ... the lex concursus
determines all the effects of the insolvency prdosgs, both procedural and
substantive, on the persons and legal relationgeraed. It governs all the
conditions for the opening, conduct and closurthefinsolvency proceedings.’

11.  Article 1(1) provides:

‘This Regulation shall apply to collective insolwsmproceedings which entail the
partial or total divestment of a debtor and thecapinent of a liquidator.’

12. Article 2 includes the following definitions for ¢h purpose of the
Regulation:

‘(@) “insolvency proceedings” shall mean the cdilex proceedings referred to
in Article 1(1). These proceedings are listed mAx A;

(b)  “liquidator” shall mean any person or body wadsnction is to administer
or liquidate assets of which the debtor has beeestied or to supervise the
administration of his affairs. Those persons aodids are listed in Annex
G,
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(e) “judgment” in relation to the opening of insehcy proceedings or the
appointment of a liquidator shall include the derisof any court
empowered to open such proceedings or to appdieaidator;

() “the time of the opening of proceedings” shakkan the time at which the
judgment opening proceedings becomes effective,thehet is a final
judgment or not'.

13. Annex A includes (under ‘Ireland’) ‘Compulsory wind up by the court’.
Annex C includes (under Ireland) ‘Provisional lidator’. *°

14. Article 3 of the Regulation provides in so far akevant:

1. The courts of the Member State within the tersi of which the centre of a
debtor's main interests is situated shall havesgliction to open insolvency
proceedings. In the case of a company or legaoperthe place of the registered
office shall be presumed to be the centre of ittnmaerests in the absence of
proof to the contrary.

2. Where the centre of a debtor’'s main interessstusted within the territory
of a Member State, the courts of another Membete&thall have jurisdiction to
open insolvency proceedings against that debtoy ohlhe possesses an
establishment within the territory of that otherlger State. The effects of those
proceedings shall be restricted to the assetseadi¢htor situated in the territory of
the latter Member State.’

15. The effect of Article 3 is to distinguish betweamottypes of insolvency
proceedings. Those falling under Article 3(1), efnthose opened by the courts
of the Member State where the centre of the debtodin interests is situated, are
generally referred to as ‘main [insolvency] prodegd’. Those falling under
Article 3(2), namely those opened by the courtammdther Member State where
the debtor possesses an establishment, and linutélde assets situated in that
State, are generally referred to as ‘secondaryplwescy] proceedings’.

16. Article 4(1) lays down the general rule that ‘thawl applicable to

insolvency proceedings and their effects shalliag of the Member State within
the territory of which such proceedings are opengd Article 4(2) specifies that

the law of the State of the opening of proceedisgall determine the conditions
for the opening of those proceedings, their condudttheir closure’.

17. The first subparagraph of Article 16(1) provides:

_ Since the facts giving rise to the main procegsli the Annexes to the Regulation have been

amended by Council Regulation (EC) No 603/2005 oApél 2005 (OJ 2005 L 100, p. 1); the
amendments are not material to the present case fugher footnote 14.
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1. Any judgment opening insolvency proceedingsdehdown by a court of

a Member State which has jurisdiction pursuant itiicke 3 shall be recognised in
all the other Member States from the time thakeitdmes effective in the State of
the opening of proceedings.’

18.  Atrticle 26 provides:

‘Any Member State may refuse to recognise insolyemmceedings opened in
another Member State or to enforce a judgment lthildevn in the context of
such proceedings where the effects of such redognir enforcement would be
manifestly contrary to that State’s public poliag, particular its fundamental
principles or the constitutional rights and libestiof the individual.’

19. Article 38 provides:

‘Where the court of a Member State which has jucisoh pursuant to Article
3(1) appoints a temporary administrator in ordeerisure the preservation of the
debtor’s assets, that temporary administrator dhealempowered to request any
measures to secure and preserve any of the delatssits situated in another
Member State, provided for under the law of that&tfor the period between the
request for the opening of the insolvency procegsliand the judgment opening
the proceedings.’

Relevant provisions of Irish law

20. Section 212 of the Companies Act, 1963, conferstiom High Court
jurisdiction to wind up any company.

21. Section 215 of that Act provides that an appligatio the court for the
winding up of a company is to be by petition preéedreither by the company or
by any creditor or creditors.

22. Section 220 provides as follows:

1. Where, before the presentation of a petition flle winding up of a
company by the court, a resolution has been pasgéae company for voluntary
winding up, the winding up of the company shalldeemed to have commenced
at the time of the passing of the resolution, amleéss the court, on proof of fraud
or mistake, thinks fit to direct otherwise, all peedings taken in the voluntary
winding up shall be deemed to have been validlgnak

2. In any other case, the winding up of a compapytha court shall be
deemed to commence at the time of the presentatiotihe petition for the
winding up.’
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23. Section 226(1) provides that the court may appomtliquidator
provisionally at any time after the presentatiomefinding-up petition and before
the first appointment of liquidators, which by wviet of section 225 is otherwise
made at the time the winding-up order is made. stamt to section 229(1), a
provisional liquidator, once appointed, is obligedtake into his custody or under
his control all the property and things in actian which the company is or
appears to be entitled’.

The corporate background to the insolvency proceedgs

24. The following facts — and those summarised in tiet 8ection — are taken
from the order for reference.

25. Eurofood IFSC Ltd (‘Eurofood’) is a company incorpated and registered
in Ireland. It is a wholly owned subsidiary of Reat, a company incorporated
in Italy which operated through subsidiary comparnie more than 30 countries
worldwide.  Eurofood’s principal objective was thgovision of financing
facilities for companies in the Parmalat group.

26. Eurofood’'s registered office is at the Internatioanancial Services
Centre, Dublin (‘IFSC’). The IFSC was establishtedprovide a location for
internationally traded financial services to be vded only to non-resident
persons or bodies. Eurofood carried on businefgedESC as required by law.

27. Bank of America NA (‘Bank of America’), a bank eislished in the United
States with branches in Dublin and Milan, manad¢edday-to-day administration
of Eurofood in accordance with the terms of an austiation agreement.

28. Eurofood engaged in the following three large firiahtransactions:

(&) on 29 September 1998 Eurofood issued notesdyyoivprivate placement
in an aggregate amount of USD 80,000,000 (to peoeillateral for a loan
by Bank of America to Venezuelan companies in thierRalat group);

(b) on 29 September 1998 Eurofood issued notesdyyoi private placement
in an aggregate amount of USD 100,000,000 (to fulehn by Eurofood to
Brazilian companies in the Parmalat group);

(c) there was a ‘Swap’ agreement with Bank of Aweerdated 10 August
2001.

29. Eurofood’s liabilities under the first two transacts were guaranteed by
Parmalat.
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30. Eurofood’s creditors under the first two transaasiq‘the Certificate/Note
Holders’) are now owed in excess of USD 122 millidfurofood is unable to pay
its debts.

The insolvency proceedings in Ireland and Italy
Italy

31. Parmalat was discovered in late 2003 to be in dieancial crisis, which
led to the insolvency of many of its key companies.

32. On 23 December 2003 the Italian Parliament passtdlaw decree No
347 providing for the extraordinary administratiohcompanies with more than
1 000 employees and debts of no less than EURidnbil

33. On 24 December 2003 Parmalat was admitted to exiraoy
administration proceedings by the Ministero delldgivite Produttive (ltalian
Ministry of Productive Activities). Dr Enrico Bondwas appointed as
extraordinary administrator.

34. On 27 December 2003 the Civil and Criminal CourPatma (‘the Parma
court’) confirmed that Parmalat was insolvent andced it in extraordinary
administration.

Ireland

35. On 27 January 2004 Bank of America presented toHigg Court of
Ireland (‘the Irish court’) a petition for the wimd) up of Eurofood, alleging that
Eurofood was insolvent and claiming a debt duet tof iin excess of USD 3.5
million.

36. On the same date Bank of America also applied entep#or the
appointment of a provisional liquidator. On thatelthe Irish court appointed Mr
Pearse Farrell as provisional liquidator to Eurdfowith powers to take
possession of all of its assets, to manage itsraffm open a bank account in its
name and to retain the services of a solicitor.

Italy

37. On 9 February 2004 the Italian Ministry of ProduetiActivities admitted
Eurofood, as a group company, to the extraordiadrginistration of Parmalat.

-7
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38. On 10 February the Parma court made an order ishwhiacknowledged
the filing of a petition to declare the insolvenmfyEurofood and set 17 February
2004 as the date for the hearing of that petition.

39. Mr Farrell was legally represented before the Pacmat at that hearing.
However, despite an order of the court and whatRdrrell has described as
‘repeated written and verbal requests’ to Dr Bohdihad not received any of the
documents filed with the court, including the petitand the papers upon which
Dr Bondi proposed to rely.

40. On 20 February 2004 the Parma court gave judgmeening insolvency
proceedings concerning Eurofood, declaring it toirsmlvent, determining that
the centre of its main interests was in Italy amgpanting Dr Bondi as
extraordinary administrator.

Ireland

41. Bank of America’s petition for the winding-up of Efiood was heard in
the Irish court from 2 to 4 March 2004. Bank of &mea, Mr Farrell, the
Certificate/Note Holders and the Director of Comier Enforcement were
represented. On 23 March 2004 the Irish courtrthat:

‘(1) Insolvency proceedings had been opened iraigtlat the date of the
presentation of the petition.

(2) Eurofood’s centre of main interests was indnel and therefore the
proceedings opened in Ireland as of 27 January 2@dd main insolvency
proceedings within the meaning of the InsolvenaycBedings Regulation.

(3) The purported opening of main insolvency proloegs by the Parma court
was contrary to recital 22 and Article 16 of thegRlation and could not
alter the fact that main insolvency proceedingsewalready extant in
Ireland.

(4) The failure of Dr Bondi to put Eurofood’s cramis on notice of the hearing
before the Parma court despite that court’s dimestion the matter and the
failure to furnish Mr Farrell with the petition other papers grounding the
application until after the hearing had taken platemounted to a lack of
due process such as to warrant the Irish courtssiref to give recognition
to the decision of the Parma court under ArticloRthe Regulation.’

Y _  The Office of the Director of Corporate Enforcemevas established in November 2001

pursuant to the Company Law Enforcement Act, 2001nddd that Act, the Director of
Corporate Enforcement is responsible for encougagiompliance with company law and
investigating and enforcing suspected breachdsedegislation.
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42. In the light of those conclusions and in circumstnwhere Eurofood was
grossly insolvent, the Irish court made a windiqpgewder in respect of Eurofood
and appointed Mr Farrell as liquidator. The Irisburt did not recognize the
decision of the Parma court of 20 February 2004.

The appeal and the questions referred

43. Dr Bondi appealed to the Supreme Court againsjudhgment of the Irish

court. The principal subjects of argument on tlarimg of the appeal were
whether insolvency proceedings had been first opp@mdreland or Italy, whether
the centre of Eurofood’s main interests was inaimndl or Italy and whether there
had been such an absence of fair procedures leaghng the decision of the
Parma court that that decision should not be rasedn

44. The Supreme Court decided to stay the proceedimgjseder the following
guestions relating to those three areas of disputdhe Court of Justice for a
preliminary ruling:

‘(1) Where a petition is presented to a court ahpetent jurisdiction in Ireland
for the winding up of an insolvent company and tt@irt makes an order,
pending the making of an order for winding up, dppog a provisional
liquidator with powers to take possession of theets of the company,
manage its affairs, open a bank account and appaoticitor all with the
effect in law of depriving the directors of the quamy of power to act,
does that order combined with the presentatiorhefpetition constitute a
judgment opening ... insolvency proceedings for theppses of Article
16, interpreted in the light of Articles 1 and 2,Gouncil Regulation (EC)
No 1346 of 2000?

(2) If the answer to Question 1 is in the negatiees the presentation, in
Ireland, of a petition to the High Court for thengoulsory winding up of a
company by the court constitute the opening oflirestcy proceedings for
the purposes of that Regulation by virtue of thishirlegal provision
(section 220(2) of the Companies Act, 1963) deentiregwinding up of
the company to commence at the date of the pragentd the petition?

(3) Does Article 3 of the said Regulation, in cordiion with Article 16, have
the effect that a court in a Member State othen ttieat in which the
registered office of the company is situate andeotthan where the
company conducts the administration of its interest a regular basis in a
manner ascertainable by third parties, but wheselwency proceedings are
first opened has jurisdiction to open main insobyeproceedings?

(4) Where,
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(@) the registered offices of a parent company imdubsidiary are in
two different Member States,

(b) the subsidiary conducts the administration tsf interests on a
regular basis in a manner ascertainable by thirdigsaand in
complete and regular respect for its own corporaéatity in the
Member State where its registered office is sitliated

(c) the parent company is in a position, by virtfigts shareholding and
power to appoint directors, to control and doedaict control the
policy of the subsidiary,

in determining the ‘centre of main interests’, dhe governing factors
those referred to at (b) above or on the other lhase referred to at (c)
above?

(5) Where it is manifestly contrary to the publiglipy of a Member State to
permit a judicial or administrative decision to badegal effect in relation
[to] persons or bodies whose right to fair proceduaind a fair hearing has
not been respected in reaching such a decisidnaisMember State bound,
by virtue of Article 17 of the said Regulation, ¢give recognition to a
decision of the courts of another Member State quirg to open
insolvency proceedings in respect of a company situation where the
court of the first Member State is satisfied tlm tlecision in question has
been made in disregard of those principles andairticular, where the
applicant in the second Member State has refuseshite of requests and
contrary to the order of the court of the secondrider State, to provide
the provisional liquidator of the company, duly epped in accordance
with the law of the first Member State, with anypgoof the essential
papers grounding the application?’

45. Written observations have been submitted by Dr BoNktt Farrell, the
Director of Corporate Enforcement, Bank of Ameridag Certificate/Note
holders, the Austrian, Czech, Finnish, French, Ge&nHungarian, lrish and
Italian Governments and the Commission. With tkeeption of the Austrian,
German and Hungarian Governments, those parties aleo represented at the
hearing.

46. Mr Farrell explains that it is the convention tlafprovisional liquidator
does not participate, at the hearing of the windipgoetition, in any argument on
the merits of the case; similarly, where the deni®f the High Court to wind up
the company is subject to appeal to the SupremetCitne liquidator does not
involve himself in the merits of the appeal. Mrrieél accordingly does not
consider it appropriate to urge any answer on trf Justice in relation to the
guestions referred, although he offers observationghe assistance of the Court

|- 10
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on certain factual matters which he considers toebevant to the fifth question
referred.

The first question: the ‘judgment opening insolvery proceedings’

47. By its first question the referring court asks wiezt where a petition is
presented to a court of competent jurisdictionreland for the winding up of an
insolvent company and that court makes an ordedipg the making of an order
for winding up, appointing a provisional liquidat@ith powers to take possession
of the assets of the company, manage its affgusn @ bank account and appoint
a solicitor, all with the effect in law of deprigrthe directors of the company of
power to act, that order combined with the predemtaof the petition constitutes
a ‘judgment opening insolvency proceedings’ witthie meaning of Article 16 of
the Regulation.

48. That question arises because of the chronologhefearly stages of the
Irish and the Italian proceedings. On 27 Janu@BA2Bank of America presented
to the Irish court a petition to wind up Eurofooddathat court appointed Mr
Farrell as provisional liquidator. On 20 Februaf04 the Parma court declared
Eurofood to be insolvent and appointed Dr Bondessaordinary administrator.
On 23 March 2004 the Irish court ruled that insobse proceedings had been
opened in Ireland at the date of the presentatidheopetition. If the appointment
of Mr Farrell in conjunction with the presentatiohthe petition on 27 January
2004 is a ‘judgment opening insolvency proceedingghin the meaning of
Article 16 of the Regulation, the Parma court el bound by that provision to
recognise that judgment.

49. Dr Bondi and the Austrian, French and Italian Gowmeents contend that
the question should be answered in the negatikie: ptesentation of the petition
and the appointment of a provisional liquidator mut constitute a ‘judgment
opening insolvency proceedings’ within the meanofgArticle 16. Bank of
America, the Director of Corporate Enforcement, @eetificate/Note Holders, the
Irish, Czech, Finnish and German Governments aedGbmmission take the
contrary view.

50. Initially, I will address the position of those tat parties that the first
guestion referred should be answered in the affiv@a | will then examine the
arguments of Dr Bondi and the Austrian, French Halian Governments as to
why a negative answer should be given.

51. | agree with the submission that the first questaiis for an affirmative
answer. In my view, that approach follows from thigect and purpose, the
scheme and the wording of the Regulation.

[-11
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52. Recital 2 in the preamble refers to the objectiat t‘cross-border

insolvency proceedings should operate efficienthyl affectively’. Recital 4

refers to the necessity ‘to avoid incentives foe tparties [to insolvency
proceedings] to transfer assets or judicial proresdfrom one Member State to
another, seeking to obtain a more favourable I@gaition (forum shopping)'.

Article 16 requires that any judgment opening iaeaty proceedings handed
down by a court of a Member State which has juctsai is to be recognised in
all the other Member States from the time thateitdmes effective in the State
where it was delivered. Recital 22 states thawgeition of judgments ‘should be
based on the principle of mutual trust'.

53.  Within that framework, and as the Czech Governnaatthe Commission
stress, it is imperative that recognition shouldabeorded at an early stage in the
proceedings. It is for that reason, presumably, Article 16 requires recognition
from the time the judgment becomes effective asatianof national law and that
Article 2(f) provides that that rule applies whethiee judgment is final or not?

54. In that context, where a national court entertagjrarpetition for liquidation
on the ground of insolvency appoints a provisidiggiidator ‘with powers to take
possession of the assets of the company, manag#aiss, open a bank account
and appoint a solicitor all with the effect in law depriving the directors of the
company of power to act’, it would seem consisteitih the aim of the Regulation
that that appointment should be regarded as a jadgrapening insolvency
proceedings.

55. With regard to the wording of the Regulation, bdfhdgment’ and
‘insolvency proceedings’ are defined.

56. Article 2(a) defines ‘insolvency proceedings’ asami@g ‘the collective
proceedings referred to in Article 1(1)’ and addBhese proceedings are listed in
Annex A'. In the case of Ireland, ‘compulsory wing-up by the Court’ is listed
as one of the insolvency proceedings in that annex.

57. It seems therefore that the proceedings beforendtienal court could be
considered to be the opening of ‘insolvency process] for the purpose of the
Regulation.

12_ See also the Virg6s-Schmit Report, which statéd: the proceedings listed in Annex A have

two ultimate consequences: the total or partia¢stiiment of the debtor and the appointment of
a liquidator. However, distortions would arisethie Convention were to apply only from the
time when these consequences occur. The inié@est of insolvency proceedings could be
excluded from the Convention's system of intermaticcooperation. These consequences are
necessary for proceedings to appear in the lisisninex A. However, once the proceedings
have been included, it is sufficient to open proaegs in order that the Convention should
apply from the outset.” (point 50) Balz also statéThere is no requirement that all elements of
insolvency proceedings be present at the momeopehing. For instance, if a liquidator is
generally appointed after the opening of proceesjintpje Convention applies to such
proceedings from their inception.’ (p. 501)

|- 12
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58. Atrticle 2(e) defines *“judgment” in relation to thgpening of insolvency
proceedings or the appointment of a liquidatorireduding ‘the decision of any
court empowered to open such proceedings or toiaipgdiquidator’.

59. Article 2(b) defines ‘liquidator’ as ‘any person loody whose function is to
administer or liquidate assets of which the delitas been divested or to
supervise the administration of his affairs’ andsatrhose persons and bodies are
listed in Annex C’. For the purposes of Irelanittlist includes a provisional
liquidator.

60. It seems therefore that a decision of an Irish ttappointing a provisional
liquidator, listed in Annex C to the Regulation, tile context of a compulsory
winding up by the court, listed in Annex A theretoust be a judgment opening
insolvency proceedings’ within the meaning of Agid6. That view has even
more force when it is remembered that the appointroka provisional liquidator
is the first form of court order that can possiby/made in a compulsory winding-
up procedure under Irish law.

61. 1do not consider that the above analysis by refaxdo the inclusion of the
Irish ‘provisional liquidator’ in Annex C involveseasoning ‘backwards and
illogically’, as described in Dr Bondi's observaim» On the contrary, the
appointment of such an office-holder seems ceturéthe concept of a ‘judgment
opening insolvency proceedings’.

62. Admittedly, Article 2(e) could be interpreted mamnarrowly, as defining
“judgment” in relation to the opening of insolvgnproceedings’ as including
‘the decision of any court empowered to open sudtgedings’ and, separately,
“judgment” in relation to ... the appointment of guidator’ as including ‘the
decision of any court empowered to ... appoint aidigtor’. If that were the case,
it could be argued that a decision appointing aidigtor would not constitute a

judgment opening insolvency proceedings withinrtteaning of that definition.

63. However, as the national court points out in thdeorfor reference, the
definition in Article 2(e) of the appointment ofliguidator as a ‘judgment’ does
not appear to serve any purpose within the Regulatiit does not benefit from
the recognition provided by Article 16. Certairthere are no provisions in the
Regulation which specifically deal with judgmentppainting a liquidator.

Moreover — and also as the referring court poinis - the appointment of a
liquidator is an essential component of the notafn‘collective insolvency

proceedings’ within the scope of Article 1(1).

64. Finally on this point, and as the Director of Cagie Enforcement
submits, the definition in Article 2(e) may be intked to reflect the reality that in
various jurisdictions there are different ways ihieir insolvency proceedings
may be commenced, rather than to make a distintteiween a decision of a
court opening insolvency proceedings on the onel lzamd the appointment of a
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liquidator on the other; the purpose of the dé&bniis accordingly to ensure that
the Regulation confers automatic recognition omlwvency proceedings opened
in both ways.

65. It seems therefore more natural to read Articlg aéedefining “judgment”
in relation to the opening of insolvency proceediras including ‘the decision of
any court empowered to ... appoint a liquidator’, drehce as supporting the
view set out in point 60.

66. A number of arguments have been adduced agairistidva

67. First, Dr Bondi and the Italian Government subnhiattthe Regulation
distinguishes in particular between the conceptsegjuest’ and ‘opening’, which
correspond precisely to the Irish steps ‘petitiand ‘winding-up order’. In that
context Dr Bondi and the Italian Government citeited 16 and Article 38 of the
Regulation.

68. Similarly, those parties submit that a ‘provisiofiguidator’ is simply a
‘temporary administrator’ as referred to in Arti@8, also described in recital 16
in the preamble as ‘a liquidator temporarily appeihprior to the opening of the
main insolvency proceedings’; his appointment cartherefore open the main
proceedings.

69. In similar vein, the Austrian Government submitatffsince a ‘temporary
administrator’ has only limited powers under AmicB8 of the Regulation, he
cannot be a ‘liquidator’ within the meaning of whefinition in Article 2(b), which
refers to ‘any person or body whose function iadminister or liquidate assets of
which the debtor has been divested or to supeniseadministration of his
affairs’.

70. Those arguments however appear to me to disredrdmiore general
provisions of the Regulation referred to above #@il application to the present
case and to misunderstand the more specific ailrioéle 38. That provision
complements Article 29, which provides that a ldaior in main insolvency
proceedings within the meaning of the Regulatiory mequest that secondary
proceedings be openéd. Where a request to open main proceedings has been
made but a liquidator within the meaning of the &Wation has not yet been
appointed, Article 38 provides that a ‘temporarynadstrator’ appointed by the
court with jurisdiction to open main proceedingsyntake measures to preserve
assets of the debtor in another Member State Herperiod between the request
for the opening of insolvency proceedings and thdginent opening the
proceedings’. A provisional liquidator appointedproceedings for compulsory
winding-up by the court in Ireland, however, faligthin the definition of

13_  See point 15 above.
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‘liquidator’ for the purposes of the Regulation general and Article 29 in
particular.*

71. Moreover the order appointing the provisional laator in the present case
gives him extensive powers (to take possessionllaffaEurofood’s assets, to
manage its affairs, to open a bank account inataeand to retain the services of
a solicitor); the provisional liquidator’'s role &cordingly much wider than the
role of the temporary administrator apparently saged in Article 38.

72.  Where, furthermore, a petition is presented foolvency proceedings of a
type listed in Annex A to the Regulation and on shene date the court appoints a
liquidator of a type listed in Annex C thereto,iashe present case, it seems clear
that ‘insolvency proceedings’ within the meaningfoficle 1(1) of the Regulation
have been opened. | do not see how Article 38 lmanrelevant in those
circumstances.

73.  More generally, it does not in my view follow th@tesentation of a petition
for compulsory winding up combined with the appoient of a liquidator within
the meaning of the Regulation cannot be a ‘judgmepéning insolvency
proceedings’ within the meaning of Article 16 mgrbecause such a petition may
be analysed as a ‘request for the opening of ieswly proceedings’.

74. It does not in any event seem to me to that, aseargn the written
observations of Dr Bondi, the Regulation ‘revealsegy clear pattern’ with regard
to the ‘three stages’ of ‘request’, ‘temporary appment’ and ‘opening’. Apart
from Article 38, which as explained above concespecific situation which may
arise in the context of secondary proceedifiyand a further reference in the
third subparagraph of Article 25(1), which also c©®ms interlocutory
preservation measures, there is no other suggastithe body of the Regulation
that proceedings will necessarily involve a semaratquest’ for the opening
followed after a lapse of time by the ‘judgment oipg insolvency proceedings’.

“_ It may be noted that one UK commentator impjictbok this view in the context of the

Convention when discussing the consequences @&peintment of a provisional liquidator in
the UK. At that time, the list in Annex C did nioiclude a provisional liquidator for the UK
(that has since been changed by Regulation No 808/zited in footnote 10). Fletcher states,
in relation to the definition in Article 2(f), ‘Thys judgment opening insolvency proceedings
can have extraterritorial effects even if it is mofinal judgment, provided that its effects have
not been stayed by the court which granted it. Thight lead one to suppose that an
appointment of a provisional liquidator by a caarthe United Kingdom could be considered to
carry such consequences. However, it must be borménd that recognition under Article 16
is only accorded to insolvency proceedings witliae scope of the Convention, and expressly
listed in the Annexes thereto. Since a provisidigaiidator is not included among the types of
office holder listed in Annex C, the automatic rgeition of such an appointment is precluded.’
(pp. 283 and 284)

15_ Article 38, it may be noted, is in Chapter Iflthe Regulation, headed ‘Secondary insolvency

proceedings’.
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75. Dr Bondi mentions in addition that the ‘contrastvibeen the Request and
Opening can for example be seen clearly from Agti8(4)’. That provision,
however, merely refers to a request for the openin@secondary) proceedings,
with no suggestion of a necessary time lapse betweetwo stages.

76. Article 38 is thus the only provision in the bodf/tbe Regulation which

makes such a distinction, manifestly an insufficiamcidence from which to

deduce a ‘very clear pattern’. To my mind, Arti@8 simply provides for a

situation which may arise in the context of a nalotype of insolvency

proceeding which does in fact involve two sepasésges, between which it may
in certain circumstances be appropriate to appitgmporary administrator; it
cannot be deduced from Article 38 that all typesimdolvency proceeding

necessarily involve two stages.

77. Itis moreover clear from the preamble that the Ratgon does not seek to
harmonise national law. Recital 11 in the preandibtes: ‘This Regulation
acknowledges the fact that as a result of widdfigdng substantive laws it is not
practical to introduce insolvency proceedings witliversal scope in the entire
Community’. Nor indeed could legislation basedAdticles 61(c) and 67(1) EC
so harmonise national law.

78. Second, Dr Bondi argues that there is no suchvesaly proceeding listed
under Ireland in Annex A to the Regulation as ‘psenal liquidation’. That
however is to my mind irrelevant to the presentcpealings, which concern
compulsory winding up by the court, within the seay the Regulation by virtue
of its inclusion in the list in Annex A.

79. Next, a number of arguments are adduced to thetdfiat proceedings of
the type at issue do not fall within the scopet® Regulation because for one
reason or another they do not satisfy the defimitroArticle 1(1), which refers to
‘collective insolvency proceedings which entail fyeatial or total divestment of a
debtor and the appointment of a liquidator’.

80. Thus, Dr Bondi submits that a compulsory winding lwp the court in
Ireland falls within the scope of the Regulationlyoif it is an insolvency
proceeding in accordance with Article 1(1), anddeeanly if the national court is
satisfied that the insolvency ground of jurisdintisas been provedf. Until the
winding-up order is made, there is no finding ofdlvency. The Italian
Government made similar submissions at the hearing.

81. In my view, that argument cannot be accepted. hingresent case, the
referring court’s first question assumes that tleditipn presented is ‘for the

6_ It appears that as a matter of Irish law a campaay in certain circumstances be compulsorily

wound up by the court even where it is not insalven
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winding up of an insolvent company’. In those cir®iances, it would not be
appropriate for this Court to question the undedypremiss.

82. Dr Bondi further submits that in the context ofapulsory winding up by
the court in Ireland, the statutory system of s#afj and distributing the assets
and seeking and considering creditors’ claims tatect only after the winding-
up order is made; only at that point thereforethsre truly a ‘collective’
insolvency proceeding within the meaning of Artitld) of the Regulation.

83. That argument however to my mind misinterprets sitheme of the
Regulation. While Article 1(1) certainly contaiasdefinition of the insolvency
proceedings within the scope of the Regulatiort, phavision cannot be construed
in isolation from the definitions in Article 2.

84. The effect of Article 2(a) is that ‘the collectiy@oceedings referred to in
Article 1(1)’ are ‘listed in Annex A’. There is nbgensus among commentators on
the Regulation that ‘once the proceedings have hbeended in the list, the
Regulation applies without any further review by tbourts of other Member
States’!” Since compulsory winding up by the court in Inglais included in
Annex A, | do not consider that the application tbE Regulation to such
proceedings may be put in doubt on the ground teatain aspects of the
definition in Article 1(1) are not satisfied.

85. In any event, the referring court states in theeotdr reference that the
provisional liquidator ‘represents and is bound pimtect the interests of all
creditors and to take possession of the assets’.

86. Finally, the French Government refers to the foamditions which on the

basis of the wording of Article 1(1) must be saddfin order for insolvency

proceedings to fall within the scope of the Regaiat the proceedings must be
collective, the debtor must be insolvent, there tmbe partial or total

disinvestment of the debtor and a liquidator mustadppointed. The French
Government submits that, since the definition afsGlvency proceedings’ in
Article 2(a) and Annex A does not include the appoent of a provisional

liquidator, such appointment cannot be an ‘insotyeproceeding’ within the

meaning of the Regulation.

87. Again however that argument seems to me to betrajsanderstanding of
the scheme of the Regulation. Compulsory windipdoy the court in Ireland is
listed in Annex A. The provisional liquidator, memed in the list in Annex C,

Y _  Virgés and Garcimartin, point 36; see also\tirgds-Schmit Report, points 49 and 50; Moss,

Fletcher and Isaacs, points 3.02 and 8.07; Ba&0QP. The situation is slightly different for the
condition of insolvency, since in circumstances rehihe type of proceeding listed in Annex A
may be used both where there is insolvency and evtimre is not, the insolvency condition
must in addition be satisfied. In the present cheeever, that is not in my view an issue: see
point 81 above.
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was appointed in the context of such a proceedihgose factors to my mind
suffice.

88. | accordingly conclude on the first question reddrthat, where a petition

is presented to a court of competent jurisdictiorireland for the winding up of

an insolvent company and that court makes an op#rding the making of an

order for winding up, appointing a provisional lidator with powers to take

possession of the assets of the company, manag#aiss, open a bank account
and appoint a solicitor all with the effect in law depriving the directors of the

company of power to act, that order combined vhihgresentation of the petition
constitutes a judgment opening insolvency procegdiar the purposes of Article

16 of the Regulation.

The second question: the time of the opening oféproceedings

89. By its second question, which is put only if thesffiquestion is answered in
the negative, the national court asks whether ttesgmtation, in Ireland, of a
petition to the High Court for the compulsory wingiup of a company by the
court constitutes the opening of insolvency prooegsi for the purposes of the
Regulation by virtue of the Irish legal provisise¢tion 220(2) of the Companies
Act, 1963'%) deeming the winding up of the company to commeaidée date of
the presentation of the petition.

90. Since in my view the national court’s first quentioalls for a positive
answer, it is unnecessary to answer the secondiguesferred. However, if it
arose, it could be dealt with briefly, along thédwing lines.

91. Dr Bondi and the Finnish, French, German and haG@vernments submit
that the second question should be answered imégative, while Bank of
America, the Director of Corporate Enforcement, @egtificate/Note Holders, the
Austrian, Czech and Irish Governments and the Casion consider that it
should be answered in the affirmative. | agreé&whe latter view.

92. Atrticle 16(1) of the Regulation, which concerns thecognition of

judgments opening insolvency proceedings, requgesgnition from the time a
judgment ‘becomes effective in the State of thenopge of proceedings’. Thus it
is national law which determines when the judgni®domes effective. That is
consistent with Article 4 which provides that imgeal the law of the State where
the proceedings are opened is the law ‘applicablegolvency proceedings and
their effects’ including the opening, conduct ardsare of those proceedings.
Recital 23" makes it clear that that law includes procedusalell as substantive

18_  Setoutin point 22 above.

¥_  Setoutin point 10 above.
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rules. | accordingly cannot accept Dr Bondi’'s a#se that the Regulation in
some way ‘overrides’ domestic law provisions. lishalso be borne in mind that
the Regulation was not intended to be a harmonisatieasure’”’

93. Section 220(2) of the Irish Companies Act, 196®vptes that in the case
of a compulsory winding up by the court (such asphoceedings at issue in the
present case), the winding up ‘shall be deemediontence at the time of the
presentation of the petition for the winding up’.

94. The terms of that provision, applicable by virtddle Regulation, seem to
me conclusively to resolve the national court’sosecquestion.

95. It might be added that, as the Certificate/Note ddod point out, the
Virgds-Schmit Report explicitly recognises the éxiee of national ‘relation
back’ doctrines, stating that the law of the Stafeopening of insolvency
proceedings ‘determines the conditions to be rhetntanner in which the nullity
and voidability function (automaticallyoy allocating retrospective effects to the
proceedings or pursuant to an action taken by the liquidatéc) end the legal
consequences of nullity and voidability’.

The third question: review of jurisdiction

96. By its third question the referring court asks wieet where insolvency

proceedings are first opened by a court in the Mar3bate in which a company’s
registered office is situated and in which the campconducts the administration
of its interests on a regular basis in a mannegréamoable by third parties, a court
in another Member State has jurisdiction to opemnmesolvency proceedings.

97. That question will arise where, as in the presersec the courts of two
Member States assert jurisdiction over the insalyenf a company. The
Regulation makes no express provision for suctiuatson. The referring court
asks essentially whether in such a situation th&tom one of those Member
States may review the jurisdiction of the courtha other Member State.

98. The referring court mentions Article 3(1), whicltsts that the courts of the
Member State within the territory of which the adenof a debtor’'s main interests
is situated are to have jurisdiction to open inenby proceedings, and Article
16(1), which states that any judgment opening wresaty proceedings handed
down by a court of a Member State which has juctsal pursuant to Article 3 is

to be recognised in all the other Member States.

20_  See point 77 above.

ZL_  Point 135, emphasis added.
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99. Bank of America, the Director of Corporate Enforesm the
Certificate/Note Holders and the Irish Governmerdnsider that foreign
insolvency proceedings have to be recognised dniheiforeign court objectively
has jurisdiction; the third question should theref be answered in the
affirmative.

100. Those parties submit that the obligation on thertsoaf other Member
States to recognise a judgment opening insolvenocegdings in a given
Member State pursuant to Article 16(1) applies ohtiie Member State in which
the insolvency proceedings are opened ‘has jutisdipursuant to Article 3’, and
therefore only if the centre of the debtor's mairterests is situated in that
Member State. The courts of only one Member Statee jurisdiction to open
main insolvency proceedings and those are the cofithe Member State within
whose territory the centre of a debtor's main ie$és is situated; it is quite clear
from the Regulation that a company can have only @ntre of main interests.
The test as to where the centre of a debtor's nragrests is situated is an
objective one. A court of a Member State may npéro main insolvency
proceedings in respect of a corporate debtor wheitber its registered office nor
the place where it conducts the administrationfssets on a regular basis in a
manner ascertainable by third parties is in thatider State. Thus, any court
faced with the possibility that insolvency procewd have been opened in
another jurisdiction has to ascertain whether ttreerocourt did actually have
jurisdiction pursuant to Article 3 and more partaoly whether (a) the court
claiming to have determined the locus of the ceatrmain interests applied the
correct legal criteria and (b) the factual eviderseapable of supporting such a
conclusion. Although recital 22 in the preamblethe Regulation requires that
‘the decision of the first court to open proceedirgipould be recognised’, it is
notable that that requirement is not reflectechanrain text of the Regulation.

101. Dr Bondi, the Austrian, Czech, Finnish, French, glaman and Italian
Governments and the Commission submit that themalticourt’s third question
should be answered in the negative. | agree.

102. In my view, that conclusion follows in particularom the principle of
mutual trust which underlies the Regulation andolvhs made explicit in recital
22 of the preamble. That recital states:

‘Recognition of judgments delivered by the coufftthe Member States should be
based on the principle of mutual trust. To thad,egrounds for non-recognition
should be reduced to the minimum necessary. $hatsb the basis on which any
dispute should be resolved where the courts of Memnber States both claim
competence to open the main insolvency proceedifidse decision of the first
court to open proceedings should be recognisechénadther Member States
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without those Member States having the power tautsuse the court’s
decision.”®?

103. Admittedly, the text of the Regulation does notlude a provision to the
same effect as recital 22. However, the importance of the principle artiteth
in that recital is confirmed by the Virgds-Schmiegdrt, which states that the
‘courts of the requested States may not reviewjuhsdiction of the court of the
State of origin, but only verify that the judgmesrnanates from a court of a
Contracting State which claims jurisdiction undetide 3’, and is accepted by
numerous commentators.

104. The proper remedy for any party to insolvency peddegs who is
concerned that the court opening the main procgsdims wrongly assumed
jurisdiction under Article 3 should be sought ire tHomestic legal order of the
Member State where that court is situated, withgbssibility of a reference to
this Court if appropriate?

105. | accordingly conclude in answer to the third gisesteferred that, where

insolvency proceedings are first opened by a dautte Member State in which a
company’s registered office is situated and in Wwhige company conducts the
administration of its interests on a regular basia manner ascertainable by third
parties, the courts of other Member States do awe hurisdiction to open main

insolvency proceedings.

The fourth question referred: the ‘centre of a delbor’s main interests’

106. By its fourth question the referring court asks fguidance on the
governing factors in determining the ‘centre ofebtr's main interests’ within
the meaning of Article 3(1) of the Regulation.

107. Article 3(1), it will be recalled, confers jurisdion to open insolvency
proceedings on the ‘courts of the Member Stateiwithe territory of which the
centre of a debtor's main interests is situatedl adds that in the case of a

#2_  Unless the public policy exception in Article B6invoked. Article 26 is the subject of the

referring court's fifth question in the presentecas
Z_  That is in part for historic reasons. Virgés @arcimartin explain that when negotiating the
transformation of the Convention into a regulatitive Member States decided to incorporate in
the preamble those aspects of the Virgds-SchmitoRephich were considered especially
relevant for the purposes of ensuring the corradetstanding of its rules. (point 48(a))

24_ Virg6s-Schmit Report, point 202(2); see alsinfo79, 215 and 220; Moss, Fletcher and
Isaacs, points 5.38, 8.47, 8.48 and 8.205; Viag@kGarcimartin, points 70 and 402; Balz, pp.
505 and 513, and Fletcher, p. 288.

% _  See the Virgds-Schmit Report, point 202, andchker, pp. 288-9.
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company or legal person ‘the place of the registeféce shall be presumed to be
the centre of its main interests in the absencerobf to the contrary’. That
provision therefore establishes a rebuttable presom Recital 13 adds that the
centre of main interests ‘should correspond toplhee where the debtor conducts
the administration of his interests on a regulasi©and [which] is therefore
ascertainable by third parties’.

108. The fourth question is based on the situation wh@rehe debtor is a
subsidiary company, (ii) its registered office dhdt of its parent company are in
two different Member States and (iii) the subsigiaonducts the administration
of its interests on a regular basis in a mannegrésoable by third parties and in
complete and regular respect for its own corpacsatity in the Member State in
which its registered office is situated. The nadgiocourt asks whether in those
circumstances the presumption that the centreeo$tibsidiary’s main interests is
in the Member State of its registered office isutédd if in addition the parent
company is in a position, by virtue of its sharelmg and power to appoint
directors, to control, and does in fact controg policy of the subsidiary.

109. Dr Bondi and the Italian Government consider that latter circumstance
is sufficient to rebut the presumption; Bank of émaa, the Director of Corporate
Enforcement, the Certificate/Note Holders, the Alast Czech, Finnish, French,
German, Hungarian and Irish governments and therlesion take the contrary
view.

110. | agree that the fact of the parent company’s cbng not sufficient to
rebut the presumption in Article 3(1) of the Regiola that the centre of main
interests of a subsidiary company is situated & Member State where its
registered office is to be found. That view se¢onsie to follow from the scheme
and wording of the Regulation. Before further gamlg the Regulation, however,
| would like to respond to a number of argumentduaed by Dr Bondi and the
Italian Government in support of the contrary view.

111. Those two parties rely principally on the Virgodh@tt Report, which
states: ‘Where companies and legal persons areeowed, the Convention
presumes, unless proved to the contrary, thatébéods centre of main interests
is the place of his registered office. This plawamally corresponds to the
debtor’s head office?® Dr Bondi and the Italian Government submit ttat is

to be demonstrated that the centre of main interiessomewhere other than the
State where a company’s registered office is latateconsequently needs to be
shown that the ‘head office’ type of functions pegformed elsewhere. The focus
must be on the head office functions rather thenphi on the location of the head
office because a ‘head office’ can be just as naimas a registered office if head
office functions are not carried out there. Imsmational business the registered

% _  Ppoint 75. Balz puts it in somewhat differemtris: ‘In the case of a mere mailbox registration,

the headquarters will be treated as the centreagi mterests’ (p. 504).
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office is often chosen for tax or regulatory reasand has no real connection with
the place where head office functions are actuallyied out. That is particularly
so in the case of groups of companies, where tlagl loffice functions for the
subsidiary are often carried out at the place whezehead office functions of the
parent of the group are carried out.

112. | find those submissions sensible and convinciiigpey do not, however,
seem to me very helpful in answering the questidiney do not in particular
demonstrate that a parent company’s control ofteidiary’s policy determines
that subsidiary’s ‘centre of main interests’ withire meaning of the Regulation.

113. Second, Dr Bondi submits that the ‘ascertainabbyythird parties’ of the
centre of main interests is not central to the ephoof the ‘centre of main
interests’. That can be seen from recital 13fitsethich states that the ‘centre of
main interests’ ‘should correspond to the place rehibe debtor conducts the
administration of his interests on a regular basmsbther words, in the case of a
corporation, where its head office functions arereised. Recital 13 continues
‘and [which] is therefore ascertainable by thirdrtigs’, in other words, it is
because the corporation’s head office functions are exsdiin a particular
Member State that the centre of main interestsasréainable there.

114. Again, | agree with that analysis. It does not Bear seem to me to help,
since the national court’'s fourth question assuthas the subsidiary ‘conducts
the administration of [its] interests on a regudasis’ in the Member State where
its registered office is situate.

115. Third, Dr Bondi submits that there is an importalfference between

‘ascertainable’ and ‘ascertained’. The question astertainability involves

looking to see where the head office functionsaateially carried out: that is an
objective process and should not be confused withjestive evidence from

particular creditors about where they thought thetre of main interests was. To
my mind, however, the distinction between ‘asceddi and ‘ascertainable’ is not
relevant to the issues raised by the national ®@wurth question, since both
recital 13 and that question use the term ‘asceatde’.

116. Turning to the substance of the fourth questioerreti, | am of the view
that, where the registered offices of a parent @m@mnd its subsidiary are in two
different Member States, the fact (assumed by #ferning court) that the
subsidiary conducts the administration of its iests on a regular basis in a
manner ascertainable by third parties and in colm@ed regular respect for its
own corporate identity in the Member State wheseegistered office is situated
will normally be decisive in determining the ‘cemtf [its] main interests’.

117. Itis clear that nothing can necessarily be inféfrem the fact that a debtor
company is a subsidiary of another company. ThguR&on applies to
individual companies and not to groups of companigs particular it does not
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regulate the relationship of parent and subsidiatynder the scheme of the
Regulation, jurisdiction exists for each debtorhnét separate legal entity. Both
subsidiary and parent company have separate leguatfities. It follows therefore

that each subsidiary within a group must be comsatlendividually. That is

confirmed by Article 3(1), which provides that thkace of the registered office of
a company ‘shall be presumed to be the centresofiain interests in the absence
of proof to the contrary’, and recital 13 in thee@mble, which states that the
centre of main interests ‘should correspond toplaee where the debtor conducts

the administration offiis interests’ %’

118. Although that definition makes no reference to thlements which
constitute ‘administration’, important in the presease where control of policy
has been argued to constitute ‘administration’nas been suggested that the
choice of ‘centre of main interest® as the principal connecting factor
determining the Member State with jurisdiction ower insolvent company is
intended to provide a test in which the attribudégransparency and objective
ascertainability are dominaff. Those concepts seem to me to be wholly
appropriate elements for determining jurisdictionthe context of insolvency,
where it is clearly essential that potential creditshould be able to ascertain in
advance the legal system which would resolve ampluency affecting their
interests. It is particularly important, it seerits me, in cross-border debt
transactions (such as those involved in the magtqedings) that the relevant
jurisdiction for determining the rights and remedief creditors is clear to
investors at the time they make their investment.

119. Where a debtor company which is a subsidiary ‘catglthe administration
of its interests on a regular basis in a mannegrésmoable by third parties and in
complete and regular respect for its own corpoidgatity in the Member State
where its registered office is situated’, the ctinds of transparency and
ascertainability are by definition satisfied.

120. In contrast, the fact (also assumed in the natiopalt's question) that a
debtor company’s parent company ‘is in a positionyvirtue of its shareholding
and power to appoint directors, to control and dodact control the policy of the
subsidiary’ does not in my view satisfy those ctinds.

121. The mere fact that one company is in a position, viyue of its
shareholding and power to appoint directors, tarobithe policy of a subsidiary,

2’_  Emphasis added. See also the Virgés-Schmit Remaint 76, Virgés and Garcimartin, point

61, and Balz, p. 503.

%8 _  See for an interesting account of the backgrdartie concept of the ‘centre of main interests’

Virg6s and Garcimartin, point 46.
2_  Virg6s-Schmit Report, point 75; Moss, Fletckerd Isaacs, point 3.10, and Virgés and
Garcimartin, point 53.
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even if ascertainable by third parti€does not demonstrate that it does in fact
control that policy. If on the other hand a paresmpany does control the policy
of its subsidiary, that fact may not be readilyeatainable by third partied: The
national court's question does not mention that ekestence of control is so
ascertainable.

122. That is not to say that the purely formal criterioh the locus of a
subsidiary company’s registered office will necedgalictate the Member State
whose courts have jurisdiction over any insolven@mn inherent aspect of the
‘centre of main interests’ concept is to ensure thactional realities are capable
of displacing purely formal criterid® Any party seeking to rebut the presumption
that insolvency jurisdiction follows the registeredffice must however
demonstrate that the elements relied on satisfyréfjairements of transparency
and ascertainability. Insolvency being a foreskeaisk, it is important that
international jurisdiction (which entails the agaliion of the insolvency laws of a
given State) be based on a place known to the delgotential creditors, thus
enabling the legal risks which would have to bexas=d in the case of insolvency
to be calculated®

123. It is significant in my view that in the presentseathe national court’s
guestion is based on the premiss that ‘the subgidianducts the administration
of its interests on a regular basis in a mannegréemoable by third parties’. That
description satisfies the definition in recital 1Bconsider that strong evidence of
overwhelming, overriding and ascertainable conlipla parent company would
be required to support a finding that the centre @ubsidiary company’s main
interests is situated at a place other than thathwhould follow from the explicit
terms of recital 13.

%0_  There are various requirements, stemming from &g@islation, concerning disclosure by

companies of both the procedure for appointing ctiims and the existence of a parent-
subsidiary relationship. However, not all thosguieements apply to all companies: the
position varies depending on whether the comparieserned are public or private, and in the
case of public companies, on whether they aredlist&#loreover disclosure in a company's
published accounts is inevitably retrospectivencsiaccounts are of necessity prepared and
published after the period to which they relatesyttwill not assist potential creditors of a
company in determining the actual and prospectieed of the centre of that company’s main
interests.
31_ It is perhaps for this reason that Virgds andcaartin take the view that ‘in the case of
subsidiary companies the relevant connection wiél the place where the centre of
administration (ie head office) of the subsidiaoynpany is located. The fact that the decisions
of this subsidiary are taken in accordance witlrirtsions emanating from the parent company
or from shareholders living elsewhere does not fgdtie rule of international jurisdiction over
this company’ (point 51). See also Virgés and @aactin, point 61.

%2_  Moss, Fletcher and Isaacs, point 3.11.

3 _ Virg6s-Schmit Report, point 75.

l-25



OPINION OF MR JACOBS — CASE C-341/04

124. If therefore it were shown that the debtor’s pareminpany so controlled
its policies and that that situation was transpaae ascertainable at the relevant
time (and not therefore merely retrospectively)e thormal test might be
displaced.

125. | would add finally that in determining the centoé a debtor’'s main
interests, each case manifestly falls to be decaedts specific circumstances.
For that reason it seems to me that the decisibnatmnal courts referred to in
the observations of various parties are not helipfistablishing rules of general
application.

126. | accordingly conclude that, where the debtor sibsidiary company and
where its registered office and that of its pareotnpany are in two different
Member States and the subsidiary conducts the astnaition of its interests on a
regular basis in a manner ascertainable by thindiggaand in complete and
regular respect for its own corporate identity fve tMember State in which its
registered office is situated, the presumption that centre of the subsidiary’s
main interests is in the Member State of its rege office is not rebutted merely
because the parent company is in a position, byeviof its shareholding and
power to appoint directors, to control, and doe$att control, the policy of the
subsidiary.

The fifth question referred: public policy

127. The fifth question referred concerns Article 26tbé Regulation, which
provides that a Member State may refuse to recegimisolvency proceedings
opened in another Member State where the effecssidi recognition ‘would be
manifestly contrary to that State’s public poliag, particular its fundamental
principles or the constitutional rights and libestiof the individual'.

128. Specifically, the referring court asks whether, mhet is manifestly
contrary to the public policy of a Member State permit a judicial or
administrative decision to have legal effect iratein to persons or bodies whose
right to fair procedures and a fair hearing hashe®n respected in reaching such
a decision, that Member State is bound to givegeition to a decision of the
courts of another Member State purporting to opesolvency proceedings in
respect of a company, in a situation where thetoofuthe first Member State is
satisfied that the decision in question has beewema disregard of those
principles and, in particular, where the applicenthe second Member State has
refused, in spite of requests and contrary to tigeroof the court of the second
Member State, to provide the provisional liquidatir the company, duly
appointed in accordance with the law of the firsgrivber State, with any copy of
the essential papers grounding the application.
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129. | would mention at the outset that if my analysfstloe first question
referred is correct, the fifth question does notny view arise, since the Italian
proceedings were opened after the Irish proceedingstherefore do not in any
event require recognition (at least as main pracgs)l under the Regulation.

130. Dr Bondi and the Italian Government are of the vibat the fifth question
should be answered in the affirmative, namely te t#iffect that in the
circumstances outlined, the first Member Stateoisninl to recognise the decision
of the courts of the second Member State. Banlkmgrica, the Director of
Corporate Enforcement, the Certificate/Note Holddrs Czech, French, German,
Hungarian and Irish Governments and the Commisassentially take the
opposite view.

131. In my view it is clear, first, and as Dr Bondi atiee Italian Government
stress, that the public policy exemption in Arti@é is intended to be of limited
scope. That is borne out by the inclusion in fivavision of the requirement that
the effects of recognition should be ‘manifestlgntrary to public policy, by the

statement in recital 22 in the preamble to the Regun that ‘grounds for non-

recognition should be reduced to the minimum nesg§sand by the Virgos-

Schmit Report, which states: ‘The public policycegtion ought to operate only
in exceptional cases*

132. Difficulties arise however when those parties — amdeed many of the
parties presenting written observations on thd fifftestion — seek to apply the
requirements of Article 26 to the facts of the prescase.

133. In my view, given the wording of the fifth questioeferred, it is not open
to the parties, or indeed to this Court, to depeotn the factual assumptions
which are woven into the terms in which the quesisoput.

134. That question explicitly assumes, where the cooitsvo Member States
purport to open insolvency proceedings and whetegmition of the decision of
the court in Member State B is sought before thetaa Member State A, (i) that
it is manifestly contrary to the public policy ofdvhber State A to permit a
judicial or administrative decision to have leg#feet in relation to persons or
bodies whose right to fair procedures and a fa@iring has not been respected in
reaching such a decision and (ii) that the coulember State A is satisfied that
the decision of Member State B has been made iiaghisd of those principles.

135. It seems to me therefore that it is not relevanddgbate the different legal
cultures of the two Member States concerned or eek sto show that the
provisional liquidator’s legal rights were in faafeguarded.

3 _  Point 204.
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136. | also agree with Dr Bondi and the Italian Governithat the Court’'s
judgment inKrombach ** suggests that the Court can and should reviewirtits
of what can properly fall within the public poliogxception in order for the
fundamental goals of recognition and cooperatidrimbe frustrated.

137. That case concerned Article 27(1) of the Brussetmiv@ntion, which
requires the courts of a Contracting State to eeftexognition of a judgment
delivered by the courts of another Contracting é&Stat such recognition is
contrary to public policy in the State in which egaition is sought’®® The Court
was essentially asked whether, where a court hiadee to hear a defendant,
recognition of that court’s judgment could be refdisinder Article 27(1) solely
on the ground that the defendant had not beenrmrasée hearing.

138. The Court noted that Article 27(1) should be inteted strictly, in that it
constituted an obstacle to the attainment of onth@ffundamental objectives of
the Convention, and that recourse should be h#tktpublic policy clause only in
exceptional cased’ The Court continued:

‘It follows that, while the Contracting States inminziple remain free ... to
determine, according to their own conceptions, whailic policy requires, the
limits of that concept are a matter for interpretaof the Convention.

Consequently, while it is not for the Court to defithe content of the public
policy of a Contracting State, it is none the lesgquired to review the limits
within which the courts of a Contracting State nhiaye recourse to that concept
for the purpose of refusing recognition to a judgimemanating from a court in
another Contracting State.

It follows from a line of case law developed by Beurt ... that observance of
the right to a fair hearing is, in all proceedimgdiated against a person which are
liable to culminate in a measure adversely affgctimat person, a fundamental
principle of Community law which must be guarantegdn in the absence of any
rules governing the proceedings in questidh.’

% _  Case C-7/98 [2000] ECR 1-1935; see further pb&& below. See also Case C-38FR@Bault
[2000] ECR 1-2973.

% _  The equivalent provision in Regulation No 44/2@0122 December 2000 on jurisdiction and

the recognition and enforcement of judgments iil aivd commercial matters (OJ 2001 L 12, p.

1), is Article 34(1); that provision differs frofrticle 27(1) of the Convention however in that,

like Article 26 of the Insolvency Proceedings Retjigin, recognition of a judgment must be

‘manifestly contrary to public policy’ before it ode refused on that ground.

37_  Paragraph 21.

8 _  Paragraphs 22, 23 and 42.
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139. In the present case, the referring court statés ififth question that, in the
circumstances there outlined, permitting a decisonreached to have effect
would be manifestly contrary to the public polidytbe Member State concerned.
It is apparent from the order for reference that ttonclusion was reached after a
thorough and searching review of the conduct offema court by the Supreme
Court of Ireland.

140. Dr Bondi and the Italian Government, citing the gds-Schmit Report,
submit that the interpretation of public policy the referring court as manifested
in the fifth question is ‘unreasonably wide’ anatrcovered by Article 26%°

141. While | agree with those parties that it followsrfr Krombach that the
Court must review the limits of national public @yl | consider that their
argument overlooks both the proper scope of theisaa and the main thrust of
the Virgds-Schmit Report.

142. In Krombach, the Court’s statement that it was required toeng\the limits
within which the courts of a Contracting State rhaye recourse to the concept of
public policy for the purpose of refusing recogmitito a judgment emanating
from a court in another Contracting St#ftewvas immediately followed by a
reference to ‘the general principle of Community ldnat everyone is entitled to
fair legal process’, inspired by the fundamentghts which form an integral part
of the general principles of law whose observamee Gourt ensures and which
are enshrined in the European Convention on Humght®** The significance
of those fundamental rights permeates the Couwntfgent® In that light |
consider that the requirement of due process mmcimie falls within the scope of
the public policy exception under Article 26 of tRegulation.

143. The Virgés-Schmit Report seeks to restrict inteigdiens of public policy
to constitutionally protected rights and freedomd &undamental policies of the
requested State of both substance and procedurdeed it states that public
policy may ‘protect participants or persons conedrby the proceedings against
failures to observe due process. Public policysdoa involve a general control
of the correctness of the procedure followed intlago Contracting State, but
rather of essential procedural guarantees sucheaadequate opportunity to be
heard and the rights of participation in the prabegs’. Creditors whose
participation is hindered expressly mentiorféd.

3%_  Ppoint 205.

40_  paragraph 23, set out in point 138 above.

“1_  Pparagraphs 25 to 27.

42_  See in particular paragraphs 38, 39 and 42 to 44

“_  Point 206.
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144. The requirement of due process may be regardedréisytarly important
given that the Regulation does not permit reviewhefsubstance of a decision of
which recognition is soughf!

145. The public policy referred to in Article 26 of thHeegulation thus in my

view clearly does encompass failures to observe mhoeess where essential
procedural guarantees such as the right to be laatdhe rights of participation
in the proceedings have not been adequately peated®rovided that the conduct
which is alleged to infringe public policy falls principle within the scope of that
provision, its terms make it clear that it is faace Member State to evaluate
whether the judgment of another Member State oHehé first Member State’s
public policy. If so, the question whether therimjement alleged has been
sufficiently grave to warrant that court’s refusingcognition on the basis of
Article 26 is a matter for its national laf¥.

146. Dr Bondi and the Italian Government further subtinét Article 26 applies
only where the ‘effects’ of the proposed recogmitizvould be ‘manifestly
contrary’ to the State’s public policy. The ‘effem the present case is that the
Irish courts are obliged to recognise that theimawsolvency proceedings are
‘secondary’ and not ‘main’ proceedings. Thoseipartontend that it is difficult
to see why such a limited ‘effect’ should be mastife contrary to Irish public

policy.

147. Again however that argument seems to me to distei@ terms in which
the question is put. The national court exprestbtes that it is manifestly
contrary to the public policy of the Member Stabacerned to permit a judicial or
administrative decisioto have legal effect in relation to persons or bodies whose
right to fair procedures and a fair hearing hashs®n respected in reaching such
a decision, and that it is satisfied that the denisn question has been made in
disregard of those principles.

148. Finally, Dr Bondi and the Italian Government subihiait the referring
court appears to have failed to appreciate tha&n &va case were to come within
Article 26, the Member State whose public policyingolved does not have to
refuse recognition. The word ‘may’ is used in Ali 26, allowing the Member
State a discretion whether to refuse recognitibhat contrasts with the use of the
word ‘shall’ in Article 27 of the Brussels Conventi If — as those parties assert —
in substance Mr Farrell obtained a fair hearindtaty, and given that, if not, he
could have sought to redress the alleged procedefaliencies by an appeal, the
referring court should not undermine the systemecbgnition in the Regulation
by exercising its discretion to refuse recognition.

— See Virgbs and Garcimartin, point 406.
— Virgbs-Schmit Report, point 207.
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149. Again, however, the first point raised above, nantle¢ alleged fairness of
the hearing, seems to me to seek to reopen the flaobhd by the referring court,
which states in the question referred that it sBad that the decision of the
Parma court was ‘made in disregard [of the] rightfdir procedures and a fair
hearing’.

150. With regard to the second point, namely the polsibof redress by
appeal, it must be borne in mind that at the estdges of insolvency proceedings
time will frequently be of the essence, so thaivemprocedure must be assessed
as it stands. That approach is consistent witlctimements in the Virgds-Schmit
Report dealing with the similarly urgent context ek parte preservation
measures. The Report notes that all the Contgachtates provide for such
measures, and continues: ‘Naturally, for thesesmes to be constitutional, in
most States they are subject to special requirestggrdranteeing a respect of due
process (eg cumulatively, evidence of a good priatée case, serious urgency,
lodging of a guarantee by the applicant, immediatéfication of the person
concerned and the real possibility of challengimeyadoption of the measure$y.
The requirement that those conditions be cumulativuggests that failure to
observe one, such as immediate notification of gheson concerned, may not
necessarily be cured by the existence of anothesh @s the possibility of
challenge?” The Report stresses that whether such measueeseengnised
‘depends on whether or not they are compatible whth public policy of the
requested State in which the judgment is to tafextf*®

151. Finally with regard to the wording of Article 26 is correct that that
provision, in contrast to Article 27(1) of the Bsats Convention, confers a
discretion on the court before which recognitiosasight. The fact that that court
has the option of recognising insolvency proceesliogened in another Member
State even where the effect of such recognitionlevba manifestly contrary to its
public policy cannot however mean that that wilvays be the correct course,
since that interpretation would deprive Article @6any effect. In the present
case it seems to me that, on the basis of the hgpist on which the question was
put, which is in turn based on findings of fact mdxy the referring court, there is
nothing to suggest that that court incorrectly etsed its discretion by refusing
recognition.

*_ Point 207.
47— It may be noted that the referring court statethe order for reference that that is indeed the
case as a matter of Irish law: ‘In a like situatithis court would not allow a corresponding
decision of any court or administrative body uniierjurisdiction to stand. It would consider
the want of fair procedures in itself as so matlifesontrary to public policy that it would
regard it as having been made without jurisdiciéom, consequently, void. Nor would that
result be cured by the fact that the decision conddeopened before the same court. Such a
fundamental failure to observe fair procedures waaint the entire proceeding.’

“_  Point 207.
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Conclusion

152.

| accordingly conclude that the first, third, fdurbind fifth questions

referred by the Supreme Court of Ireland shouldrimvered as follows:

(1)

(2)

3)

(4)
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Where a petition is presented to a court of petent jurisdiction in Ireland
for the winding up of an insolvent company and tt@irt makes an order,
pending the making of an order for winding up, appog a provisional
liquidator with powers to take possession of theets of the company,
manage its affairs, open a bank account and appanticitor, all with the
effect in law of depriving the directors of the quamy of power to act, that
order combined with the presentation of the petitonstitutes a judgment
opening insolvency proceedings for the purposeArbéle 16 of Council
Regulation (EC) No 1346/2000 of 29 May 2000 on msocy
proceedings.

Where insolvency proceedings are first openga lzourt in the Member
State in which a company’s registered office isa®d and in which the
company conducts the administration of its interest a regular basis in a
manner ascertainable by third parties, the codrtdher Member States do
not have jurisdiction under Article 3(1) of Regudait No 1346/2000 to

open main insolvency proceedings.

Where a debtor is a subsidiary company and evhieregistered office and
that of its parent company are in two different Mxem States and the
subsidiary conducts the administration of its ieg¢s on a regular basis in a
manner ascertainable by third parties and in comm@ed regular respect
for its own corporate identity in the Member Statewvhich its registered
office is situated, the presumption in Article 3(@j Regulation No
1346/2000 that the centre of the subsidiary’s maierests is in the
Member State of its registered office is not redditmerely because the
parent company is in a position, by virtue of igieholding and power to
appoint directors, to control, and does in factteanthe policy of the
subsidiary and the fact of such control is not gageable by third parties.

Where it is manifestly contrary to the publiclipy of a Member State to
permit a judicial or administrative decision to bdegal effect in relation
to persons or bodies whose right to fair procedares a fair hearing has
not been respected in reaching such a decisiohMkeanber State is not
bound by Article 16 of Regulation No 1346/2000 teegrecognition to a
decision of the courts of another Member State qmirg to open
insolvency proceedings in respect of a company situation where the
court of the first Member State is satisfied tlm tlecision in question has
been made in disregard of those principles.



