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Mr Justice Lindsay:

1.

In this judgment | deal with some questionsiagisvhere, for the particular reasons
given, the English-appointed Joint Administratofsacnumber of related companies
incorporated and previously carrying on businessedweral European jurisdictions
now wish to respect, albeit indirectly, some spepravisions of the law of those

local jurisdictions notwithstanding that those psoans differ from those of the law

which is the law of the main proceedings under dd¢8 3 and 4 of the Council

Regulation of 28 May 2000, namely English law.

On the B April 2006 | had in front of me an Ordinary Appiiion in the above
matters. It sought provisional approval by thei€of a specified course of action,
firstly, as to distributions proposed to be madethsy Joint Administrators (whom |
shall describe below), secondly as to consultatieite creditors’ committees and
with creditors in relation to such distributionsdathirdly, for the matters to return to
Court after an interval. The plan was that on réteirn the Court might take into
account the result of those consultations and ¢f @rjections duly raised to the
proposals before then, if appropriate, issuingdtiogs in relation to them. At that
hearing in April 1 gave the provisional approvaked of me. | made ancillary
directions to carry forward the consultation pracasd directed the matter to return
to Court on the 8 June.

Today, the matter having returned to me on théuhe, | make the order of today’s
date which refers to this judgment. | now give thasons for that order.

The Collins & Aikman Group was a leading suppleé automotive components,
typically plastic and soft-trim products used ire timteriors of motor vehicles. It
supplied, inter alios, Ford, General Motors andnidar Chrysler. In Europe there
were within the Group 24 companies spread overoliies. A broad indication of
the size of the Group’s European operations isrgibg the facts of its having
employed some 4,000 persons in Europe at 27 opeehtsites with a turnover in all
of the order of $1bn p.a..

The Group carried on business also within thé Were, on the 17 May 2005, the
United States wing filed voluntary petitions forarganisation under Chapter 11 of
the US Bankruptcy Code. That the US operationseevwdaced into Chapter 11
proceedings put the European Companies under sémareial pressure and on the
15" July 2005 the 24 European Companies applied tdithe Court in England for
Administration Orders. Lawrence Collins J. madehsorders in each of the 24 cases
before him, which included a Luxemburg holding camyp and, of the trading
companies, 6 companies in England and Wales angaoes in Spain, Sweden,
Germany, Belgium, Italy and the Netherlands.

Those Administration Orders were made withis flarisdiction on the basis that the
High Court was satisfied on the evidence put beifotteat the EC Regulation applied
and that the proceedings in England and Wales wea@ proceedings for the
purposes of Articles 3 and 4 of the Regulationy tliee Orders then made Messrs S.J.
Appell, A.P. Beveridge and G.P. Squires of the fofmKroll were appointed Joint
Administrators (hereinafter called “the Joint Adisimators”). A Schedule forming
part of those Orders described the effect and mermd the administration in each
case. At paragraph 3 of that Schedule it said:-
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“By way of summary, the Joint Administrators mustrfporm
their functions with the objective of:

3.1 Rescuing the Company as a going concern oy {oil
is not reasonably practical to achieve that obyector
if the pursuit of the objective set out in 3.2 webul
achieve a better result for the company’s credidsra
whole) then

3.2 Achieving a better result for the company’sdaes
as a whole than would be likely if the Company were
wound up (without first being in administration)

The Schedule pointed out that the Joint Adnmiaists were officers of the Court and,
in summary, described their powers (a subject tiwhvhshall later return).

The Joint Administrators immediately recognisttat, although the European
Companies were incorporated in several differembfean jurisdictions, they formed
a closely-linked group, many of the functions ofiethwere organised on a Europe-
wide rather than national basis. The strategyelbged by the Joint Administrators
was thus to adopt a co-ordinated approach to thBre@tion of the businesses, to the
funding of the Administration and to the sale oé thusinesses and assets of the
European Companies, in the firm belief that sucpreach would lead to the best
possible returns to creditors. The Joint Admmaistrs were, however, very aware
that, whilst the main proceedings were in Englaméditors remained entitled to seek
the opening of secondary proceedings in any ofother countries where a relevant
company had an “establishment”. The Joint Adntiaters were of the view that the
opening of such secondary proceedings and the r@ippent of local officeholders
would have been likely to have impeded the achi@rénof the purposes of the
Administration by making it difficult to continueottrade the businesses, fund the
administrations and conduct sales processes onup-gvide basis. To avoid such
secondary proceedings oral assurances were givear liyn behalf of the Joint
Administrators to creditors at creditors’ meetiegsl creditors’ committees’ meetings
that if there were no secondary proceedings inrébevant jurisdiction then their
respective financial positions as creditors unterrelevant local law would as far as
possible be respected in the English administratiow/ith only minor exceptions
creditors did not seek to open secondary procesdingake other divisive steps but
rather supported the broad strategy which the Jad@ministrators had proposed.
The Joint Administrators attribute both that degoéeestraint on the creditors’ parts
and the degree of support which they achieved th stssurances so given, which
enabled them to conduct sales achieving very falmarrealisations, in all some
$45m more than had been the estimates that theyréeeived. The Joint
Administrators are of the view that the giving ¢fetassurances was of critical
importance to that successful execution of the adstnation strategy.

By April 2006 the realisations were virtuallyroplete and the Joint Administrators
held over $125m for distribution to the creditofsttee European companies and the
Joint Administrators had come to the view that &swof the utmost importance to
seek to give effect to the assurances which had geen and which had led to the
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11.

12.

13.

cooperation which, in turn, had procured the sufcésoutcomes of the various
administrations. A particular unfairness that ldoarise were the assurances not to
be honoured would be that, by the time assets bad bold and businesses realised, it
would, at lowest, be arguable that in various fliagsons there no longer would be
any “establishment”. Where that was found tol®edase, the local creditors would
no longer be able to launch the secondary procgsdumich the giving of assurances
had seemed to have rendered unnecessary but wiadhit even been hinted that
those assurances would not be punctually honoareditors would be likely to have
wished immediately to have begun.

By April 2006, then, the Joint Administratorgdha problem before them. They had
given assurances which they wished to honour, assas given not only with a view
to the benefit of creditors generally but assuraneehich had conduced to
achievement of that benefit. Those assurancefichaied performance by the Joint
Administrators of differing provisions, country lopuntry, as to local law as to, for
example, the preferences to be given to particalasses of creditors and the
subordination or not of inter-company indebtednessyisions which were different
from the applicable provisions of English law, thes of the main proceedings. The
Joint Administrators and their advisers took thewi however, that, properly
examined, so wide were the powers conferred upem thy English law (at all events
if their proposals received the sanction of the iI€by appropriate directions being
given) that full effect could be given to the asswres notwithstanding that that
involved payments to creditors which, had the asstes not been given, would have
been alien to or inconsistent with the law of theimproceedings.

Taking that view, the Administrators applied ttee Court in April, as | have
mentioned. The applications before me (both BnJéne and, earlier, in April)
directly concern only the 10 companies that anedisat the head of this judgment.
Each of them has funds available for distributiorcteditors. Of the rest of the 24
group companies describable as the European coawatiie 6 incorporated in
England and Wales were, of course, not the sulgkesssurances of the kind with
which | am concerned and hence play no part iraff@ication before me. 5 of the
European companies are such that there will uleigabe no funds available for
distribution to their creditors so that, againytirave no reason to be made subject to
the present application. There were, though, Bigamies in relation to which
secondary proceedings were opened and, as to losé,t distributions to creditors
will be made within those secondary proceeding®f the 24, that leaves only 1
company, Collins & Aikman Automotive Trim GmbH, Witrespect to which a
separate application will be made to cope witlpédicular circumstances.

At the conclusion of the argument in April ethprovisionally acceded to the Joint
Administrators’ argument. However, as | then ohd the Joint Administrators
before me, their plan, as | have touched upon,thaisthere should be a consultation
with creditors and creditors’ committees and thpasfunity to express dissent before
a final ruling, if any, were to be made.

The Joint Administrators’ argument as to theppety of the directions which they
seek may be broadly split into two: as to jurisidic on the one hand and, if there are
found to be one or more relevant jurisdictions, #wercise of that or those
jurisdictions as a matter of discretion on the nthéshall deal first with jurisdiction.
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14.

As to jurisdiction, the Joint Administratorgpearing by Mr Gabriel Moss Q.C. and
Mr Tom Smith, urge that the English Court and tmglish Joint Administrators are

enabled to honour the local assurances given inciteemstances which | have

described and thereby indirectly to respect lo@al, Inot that of the main proceedings,
by way of one or more of 3 routes, namely:-

0] Under the express powers of the English letjsta

(ii) Under the inherent jurisdiction of the Engligbourt
over the Joint Administrators as officers of theu@p
and

(i) Under the rule in K parte James

| shall look at each of those 3 but | shall gotficsthe Rule irEx parte James

Therulein Ex parte James

15.

The Rule irEx parte James to be found aRe Condon, ex parte James (1874) LR 9
Ch App 609but it is best derived from comments upon it rattlean from an
examination of its source, a case in bankruptcyAt its very broadest — see
McPherson, The Law of Company Liquidatioff @dition, 1999)- it is described as
follows:-

“This elusive and difficult principle is based ororality. At
the centre of the principle is that if an officdrtbe Court is
under an obligation of conscience, then the Coutidivect the
officer to fulfil that obligation.”

An attempt was made by Walton J. to set out fomd@amns which, in his view, had
to be present were the rule to be permitted toaiper se®e Clark, ex parte Texaco
[1975] 1 WLR 559 at 563-4 Later authorities have done nothing to encoairsg
prescriptive an approach. Thus ie R.H. Knitwear (Wholesale) Ltd [1988] Ch 275
C.A.Slade L.J. commented as followspa®288b:-

“The authorities clearly show that the reason far ¢xistence
of the rule is that, in the administration of assein an
insolvency, the Court will expect its own officar behave as
honestly as other people (see, for examgkep. James (1874)
LR 9 Ch App 609 at 614, [1874-80] All ER 388 at 384
James L.J.). It will accordingly direct him totdtn an
honourable and high-minded way” (seg p. Simmonds, re:
Carnac (1885) 16 Q.B.D. 308 at 31&r Lord Esher M.R.),
even if this means overriding rights which personsrested
might otherwise be entitled to claim on the stapplication of
the rules of law and of equity, in the technicalss.
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At p. 289 Slade L.J., although entering a note of cautiontcaghe element of
uncertainty which so broad a rule might introduceother than obvious cases,
continued:

“The entire basis of the principle, as | discerfraim the cases,
is that the Court will not allow its own officer tuehave in a
dishonourable manner. There is no doubt muctetsdid in
favour of the principle.”

Textbook authority both explains the rule fertland discourages inflexibility in its
application. ThuVilliams and Muir Hunter on Bankruptcy (1€dition) 1979 at p.

249 says as to trustees-in-bankruptcy, who, like Adstiators, are officers of the
Court:-

“Generally, the trustee will be ordered, as an ceffi of the

Court, to do the fullest equity, and in certain esggsan even
higher standard of conduct is imposed on himis ot easy to
define the exact bounds of a principle based upencontrol

exercised by the Court over its officer, which,cgint operates
in fields not covered by the established rulesaef &nd equity,
is incapable of reduction to an exact formula angstmn its

application be governed in part by ethical consitiens.”

Re Wyvern Developments Ltd [1974] 2 All ER péBTempleman J. is an example of
an officer of the court (there the Official Receivas Liquidator) being permitted,
against his company’s financial interest, to honanrearlier promise he had made
and to do so even if (contrary to the Judge’s asich) that promise had not had
contractual force. He was permitted to do so égson of the high standard of
conduct and the ethical considerations which reglihe Official Receiver to comply
with his promise. © He was authorised to honour griemise even against the
opposition of a shareholder of the company who dttmogain if the promise was
ignored. If, as the rule and that applicationtafuggest, the high ethical standard
expected and required of an officer of the Count ttaus outweigh even the prospect
of a better realisation for the estate and canodeven where there is montractual
obligation on the officer to ignore that prospect, then, aidar the Rule inex parte
James can surely permit an officer of the Court, in othise appropriate
circumstances, properly to choose to honour a memade thahas procured a
better realisation. | would not, however, exptbet Rule to have any weight where
statutory provisions either expressly or by neagssaplication clearly preclude the
course of conduct which the Rule would otherwiseehsupported. To that extent
the Rule cannot be considered other than withinstireounding statutory structure,
which | shall come on to. For the moment, thougiall assume that nothing in that
structure denies force to the Rule. On that bamsisl given the view | take, as
explained below, of the relevant statutory provisiothe Rule is not alone in
supporting the Joint Administrators’ proposal n@wrhplement the assurances which
they earlier gave. | thus have no need to consultet force the Rule would have
had had it stood alone but | do see it as makisgang contribution to the propriety
of directions being given whereby the Joint Adnmtr@ors should be free to make
distributions in implementation of their promisesAs the Rule inEx parte James
applies only to officers of the Court it is relateml the next heading of Mr Moss’
argument, as to an inherent jurisdiction.
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18.

19.

20.

The argument here begins with an assumptidrutider common law the High Court
has a jurisdiction to control its own officers amehce to control administrators.

Mr Moss and Mr Smith draw my attention to tikxésgnce of an inherent jurisdiction
and its exercise iRe Atlantic Computers Systems plc [1992] Ch 505a€343f, Re
Mirror Group (Holdings) Ltd [1992] BCC 972 at p. 87/Re Japan Leasing (Europe)
plc [1999] BPIR 911 at 923h, Re Mark One (Oxforte8t) plc [1999] 1 All ER 608,
Re Wolsey Theatre Co Ltd [2001] BCC 4&td Re UCT (UK) Ltd [20001] All ER
186 at 190. The jurisdiction is unbounded save that it maesgjudicially exercised.
However, statute has intervened in the particutea af the law with which | am
concerned and all those authorities precede thetautiial intervention represented by
the Enterprise Act taking effect in 2003. There, aow, as will be seen when the
relevant legislation is referred to below, many vsmns which prescribe what
administrators are or are not to do in variouswirstances. When any inherent
jurisdiction is invoked, as it is here, questionsgliently arise as to how far, in the
particular area of law with which the Court is cermed, some such inherent
jurisdiction as is here suggested has been oustesabutory provision. Irshiloh
Spinners —v- Harding [1973] A.C. 691 at 7R8rd Wilberforce said:-

“In my opinion where the Courts have establishegeaeral

principle of law or equity, and the legislature pstein with

particular legislation in a particular area, it musnless
showing a contrary intention, be taken to havedaftes outside
that area where they were under the influence efgéneral
law. To suppose otherwise involves the concluglat an
existing jurisdiction has been cut down by implicatby an

enactment moreover which is positive in characterrather
than negative.”

That reference to a distinction between “positig@tl “negative” statutory provision
was repeated iKlarrison —v- Tew [1990] 2 A.C. 523 at 58fhere Lord Lowry said:-

“One must distinguish between affirmative and nigat
provisions: the common law can co-exist with atuttay
provision with which it is not inconsistent.”

It is, contrary to the Latin maxim, thus noe tbase that the mere existence of the
express (a statutory provision) here displaceddb# (the inherent jurisdiction); to
have that consequence the former must be such & tmconsistent with the
continued existence of the latter. Without thathomay have parallel force.

Thus whether there exists an inherent jurisdictiothe High Court such that it might
direct its administrators as its officers as to wtheey should or should not do, a
jurisdiction alongside the many statutory provisian the same subject, cannot be
answered without a careful look at what the legistahas prescribed and the manner
— be it negative or positive — in which it has dawe | shall accordingly, ahead of
any further consideration of the existence or rict celevant inherent jurisdiction in
this matter, turn to what it is that the legislattnas provided.
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21. Administration under English law, always inteddo be a very practical and flexible
process, was made even more so in its scope byd@ehB1 of the Insolvency Act
1986, introduced with effect from the 1 September 2003 by way of the Enterprise
Act 2002. The provisions of that Schedule, so dar here material, begin at

paragraph 3 (1), (2) and (3) as follows:-

“3 (1) The administrator of a company must perfohis
functions with the objective of -

(&) rescuing the company as a going concern, or

(b) achieving a better result for the company’siitoes as
a whole than would be likely if the company were
wound up (without first being in administration), o

(o) IR

(2) Subject to sub-paragraph (4), the admirtistraf a
company must perform his functions in the interektthe

company’s creditors as a whole.

(3) The administrator must perform his fuans with the
objectives specified in sub-paragraph (1) (a) wles thinks
either that —

(@) that it is not reasonably practicable to achi¢hat
objective

(b) that the objective specified in sub-paragraph (b)
would achieve a better result for the company’s

creditors as a whole

4 ...

(5) The administrator of a company must perfdns
functions as quickly and efficiently as is reasdypab
practicable.”

Later in Schedule B1 one finds, under the headifgnttions of Administrator -
General Powers” the following:-

59. (1) The administrator of a company may do angth
necessary or expedient for the management of tfersaf

business and property of the company.

(2) A provision of this Schedule which exmigspermits
the administrator to do a specified thing is withprejudice to

the generality of sub-paragraph (1).
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60. The administrator of a company has the powers
specified in Schedule 1 to this Act.”

At that Schedule 1, under the heading “Powers afigstrator or Administrative
Receiver”, one finds at sub-paragraphs 1-23 a cehgmsive list of powers which

include, so far as material in the case before me:-

“13. Power to make any payment which is necessary o
incidental to the performance of his functions.

18. Power to make any arrangement or compromise on

behalf of the company.

23. Power to do all other things incidental to éxercise
of the foregoing powers.”
Going back to Schedule B1, one finds also underhtbading “Distribution” the

following:-
“65. (1) The administrator of a company may make a
distribution to a creditor of the company.

(2) Section 175 shall apply in relation todistribution
under this paragraph as it applies in relation wiraling-up.

(3) A payment may not be made by way ofritigtion
under this paragraph to a creditor of the comparm s
neither secured or preferential unless the Counesyi

permission.”
22. The section 175 so referred to describes wiegt under English law, preferential
debts and provides for their payment in priorityab other debts. Schedule B1
continues:-

“66. The administrator of a company may make a paym
otherwise than in accordance with paragraph 65asagvaph
13 of Schedule 1 if he thinks it likely to assisé tachievement

of the purpose of administration.”

Schedule B1 paragraph 68 (2) provides that:-

“If the Court gives directions to the administratdra company
in connection with any aspect of his managementthef

23.
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company’s affairs, business or property, the adstriaior shall
comply with the directions.”

Paragraph 68 (3) specifies conditions one or mbrehich have to be present before
the Court can give directions under paragraph §8 (2

24. Express provision is made in paragraph 69 bé8ale B1 that:-

“69. In exercising his functions under this Schedthe
administrator of a company acts as its agent.”

The same Schedule provides, under the headingu‘Statt Administrator” at its
paragraph 5 that:-

“An administrator is an officer of the Court, whethor not he
is appointed by the Court.”

25. Finally, of the provisions to which referenceed be made, at paragraph 63 one
finds:-

“The administrator of a company may apply to theu€dor
directions in connection with his functions.”

26. By the time the matter was before me in Apolame had said that it had been wrong
of the Joint Administrators to give the assuranebih they had. Nor had anyone
by then doubted that the assurances were givenr dti@n with the view to
achievement of the statutory objectives of ScheBdlgparagraph 3 (1) (b) and with a
view to performance within paragraph 3 (2) and ((8) Given, further, the very
wide terms of Schedule B1 paragraph 59 (1) an@uid)of Schedule 1 paragraphs 18
and 23 | thus started, in April, on the evidenctot®me, from the premise that the
giving of the assurances had been entirely propedothing has emerged at the
creditors’ meetings and in other consultationsesitie April hearing to undo that as a
starting point. As for theimplementation of those assurances, the Joint
Administrators, rightly in my view, regard one dher of Schedule B1 paragraphs 65
and 66 as the clearest route to their obtaininglitextions which they seek.

Paragraph 65 of Schedule B1

27. | have doubts, though, about the applicahilftparagraph 65. The implied reference
in paragraph 65 (2), by way of its reference totisacl175, to preferential debts
(within section 386 of the 1986 Act) seems to regjthat any distribution “under this
paragraph”, i.e. under paragraph 65 (and thus dmty a payment with the
permission of the Court under paragraph 65 (3))I $fesubject to those creditors
characterised undégnglishlaw as preferential creditors being paid (or astewith
such provision for them that their payment could éog@ected and would not be
jeopardised, either in amount or at all, by theppsed distribution) before the
distribution under paragraph 65 is made. But wahat be the case here?

28. The different jurisdictions within which crealis of the European companies are to be
found have provisions as to preference betweentoredvhich differ from English
law and differ from one to another. | am not t@dd it would doubtless require very
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detailed, time consuming and costly further ingetibns to be made to establish,
whether honouring the assurances given would, émtally, have the effect of
ensuring that such of the creditors of foreign ¢gaa who, applying English law to
them, would be regarded as preferential, wouldeeithe paid in full or could be
reliably assured that their payment would not lopgedised were the assurances now
to be implemented.

However, | do not see any such further invastim as necessary for two reasons.
Firstly, it may be that any doubts based on a rnieesee payment of, or adequate
provision for, those who are unddinglish law are preferential creditors are
unfounded.  H.H. Judge Norris Q.C. sitting in Bmgham as a judge of the
Chancery Division irRe MG Rover Belux SA/NV on"2Blarch 2006 (unreported)
was satisfied that, so long as those who were gefial creditors under the local law
(there Belgian law) were provided for, a directmuld be given under paragraph 65
(3) for payments to unsecured creditors withowugny there being required (so far
as one can tell from the report) into whether daedi preferential by English law
were to be first paid or provided for. Howevended not investigate paragraph 65
(3) further because of the view | take of paragré@h

Paragraph 66 of Schedule B1

30.

31.

32.

Paragraph 66 of Schedule B1, it is to be natedtains no limit related to payment of
secured or preferential creditors; in particutae tmportation of section 175 of the
1986 Act in paragraph 65 (2) is only as to disttitms “under this paragraph”, i.e.
under paragraph 65 only, and the negative prowsioh paragraph 65 (3) are
correspondingly limited to relate only to distritawts “under this paragraph”,
paragraph 65.

Paragraph 66 relates to “payments”, a term witteugh to include and certainly not
such as would exclude the “distributions” which haglen the subject matter of
paragraph 65. If, contrary to my doubts, impletagan of the Joint Administrators’
assurances would be in accordance with paragraphetbthere would be no need to
invoke paragraph 66 but if | am right in harbourthgse doubts then the payments
which are proposed would be “otherwise than in edaace with paragraph 65” and
hence potentially would be within paragraph 66. quély, if the making of the
payments now proposed can be regarded as necessacydental to the performance
of the Joint Administrators’ functions within Schael 1 paragraph 13 supra then,
again, one need look no further for authority tieedi the Joint Administrators as they
propose. But if paragraph 13 does not apply eitfen paragraph 66 can step into
the breach so long as the payments can properhgdmrded as such that the Joint
Administrators think them, and reasonably think enth to be “likely to assist
achievement of the purpose of administration” witharagraph 66.

There can, on the facts here, be no doubthatithegiving of the assurances was, at
the time they were given, thought by the Joint Adistrators to be likely to assist the
objectives described in Schedule B1 paragraph$ @j&nd (b). That, of itself, does
not necessarilyanswer the question as to whether joint admirimtsecan reasonably
now think thatperformanceof the assurances is likely to assist achievernérie
purpose of the administration. However, when ssueance is given in enforceable
contractual form incorporating a promise of itetgperformance, | cannot think that
the legislature would wish to distinguish betwelea giving of such an assurance and
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34.

35.

36.

its performance. It could not have been contetagleother than in very exceptional
cases, that administrators would advisedly or ugwmaction of the Court breach
contractual provisions and thus not only lesseir thiéice but expose themselves to
proceedings for specific performance or damagd®tr.

Here, though, it is not said that the assurmmaze given in contractual form. Does
that make any difference? In my opinion it does n Firstly, the legislature would
naturally expect its creatures, administratorsbétave honourably. Secondly, to
distinguish between the giving of the promise (tjfulikely to assist etc.) and its
performance would be to open the door to tortitatsility in the administrator and to
time and money being taken up in contests on thagjest. Creditors would be able
to claim in misrepresentation (presumably innoeristepresentation) that assurances
had been given on which they had relied and on wdcof which, as | have
explained, they had lost their ability to launcledbsecondary proceedings to their
advantage for want of there any longer being amall@stablishment.  Thirdly,
administration is a process which greatly dependst$ success upon a good degree
of confidence existing between the creditors obmpany and the administrators who
take over its control. Were the administratorgere against their wishes, to be
required to ignore their own promises properly give assist achievement of the
purpose of the administration, the attractive fafrcorporate re-organisation which
administration was intended to create would be ¢ginounto disrepute, an outcome
which the legislature, in creating administraticannot have intended. It may be
that exceptional circumstances could arise whearasses given and thought at the
time of their giving to assist achievement of thepose of the administration in
guestion become no longer so thought at the timehieir performance but that is
emphatically not the case here. There is hereeason not to carry forward from
giving the assurances to performing them.

| should add that | respectfully agree withgudllorris’ view inMG Rover Beluxhat
where, as here, the law of the main jurisdictioaufficiently flexible, as English law
is, to acknowledge that in the particular circumsts of an administration it is the
provisions of a local non-English law that may héas#beit indirectly) to be respected,
then there is nothing in Article 3 of the Regulatiof 29" May 2000 that precludes
that respect.

If for such reasons (to which the Rulebx parte Jamesnd any relevant inherent
jurisdiction, as | shall return to, can only addyould be wrong in a case such as this
to distinguish between the performance of contacamd non-contractual promises,
then the fact that, at the time the assurances greea, their giving was (reasonably)
thought likely to assist achievement of the purpo$ehe administration should
normally suffice, firstly, to enable the Joint Adwstrators without impropriety to
propose under paragraph 66 that the assured paymsbould now be paid and,
secondly, for them teeekdirections in relation thereto under paragraph 63.

Whether that suffices also for the Court taehabled tayive directions in that behalf

under paragraphs 63 and 66 requires a brief lo8chédule B1 paragraph 68 (2) and
(3) supra. | do not regard the directions | awritéd to give as “in connection with

any aspect” of the Joint Administratoreanagemerds there described and thus | see
the width of paragraph 63 as not here cut down bgea to satisfy the conditions set
out in the alternative to one another in paragré®t{3). | have thus not needed to
look into whether, for example, under paragrapi{3gb), the present proposals are
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consistent with those put to the initial creditonséeting (though no one has urged
that they are not). On that basis it was, in Bpny provisional view that | did have
jurisdiction to direct as the Joint Administratonvite me to do and, now that the
matter has returned to me in June, | remain ofvieat and so hold.

Torevert toan inherent jurisdiction

37.

38.

39.

40.

The subjects upon which an administrator mayyajp the Court for directions are
not circumscribed beyond the very wide descriptibtheir being “in connection with
his functions” — Schedule B1 at paragraph 63. pibk up the distinction between
“positive” and “negative” legislative provisions twhich | earlier referred, that at
paragraph 63 can hardly be regarded as sufficiénégative” in the sense in which
Lord Wilberforce used the word @®hiloh suprato exclude any inherent jurisdiction.
It is not as if the legislature, when it intendeditnit the Court’s ability to direct its
officers, administrators, did not know how to dqg smaragraph 68 (3), for example,
begins with a “negative” provision — “The Court mgive directions under sub-
paragraph (2bnly if -” and then it prescribes conditions. The teohparagraph 68
(2), though, are also “positive”; they do not, Botample, in terms prescribe that no
directions may be given by the Court other tharelation to the company’s affairs,
business or property so that, there again, anémbgurisdiction can survive.

However, coming closer to the particular inhérgurisdiction here being
contemplated, one to make distributions to credjtdhe statutory provisions are
undoubtedly in part negative. Paragraph 65 (Prasumports section 175’s
requirement that preferential debts shall be paidriority toall otherand is thus (as
gives rise to the doubts | have mentioned as toah@icability of paragraph 65)
“negative” in the sense of precluding other typéspayment being made under
paragraph 65, despite paragraph 65 (1) itself bemmgely general and positive in its
language. There is thus, as it seems to me, mpthiparagraph 65 which ousts an
inherent jurisdiction of the High Court to give @itions to administrators save a
fetter to the limited extent indicated in paragr&d(2) and (3) where the distribution
would be to one or more of the existing ordinamdiors yet whilst those who under
English law are secure or preferential creditorsaweft unprovided for.

Schedule Bl paragraph 66 supra is also “negabut only to a limited and, in
practice, unnecessary extent; it could be requteedmport from the terms of
paragraph 66 that the Court has no inherent jutisai to direct an administrator to
make a payment that is outside paragraph 65 ogpgyh 13 of Schedule B1 unless
he thinks it likely to assist achievement of thepgmse of administration. Otherwise
there is, in my view, nothing in paragraph 66 td down whatever inherent
jurisdiction lies in the Court to give directioresits officers.

But where does this discussion lead? |If, l@@ve held, there is a plain ability in the
Court conferred by statute to give the directioigclv are here sought, what matter is
it that a corresponding ability may be arrived yanother route? If adequate braces
can plainly be seen to be worn, does one haveamime whether there is also a belt
available? Nothing | say here is intended to heaaowing (or widening) of the
Court’s inherent jurisdiction to give directionsadministrators as its officers save to
the extent that | have seen it to be fettered bgmeand current statutory provision;
rather it is that on the particular facts of thisse a more detailed examination of the
interaction between statute and the inherent jintigsh of the High Court is here
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unnecessary as the statutory provisions alonecsuffi enable the Court, in point of
jurisdiction, to direct the Joint Administrators the way in which they invite
direction.

The conclusion asto jurisdiction

41. For the reasons | have given, firstly, the tJdidministrators are, in my judgment,
here enabled to implement the assurances whichetidigr gave and hence may pro
tanto depart from the application of ordinary psiens of English law, the law of the
main proceedings. Secondly, | hold that | hawesgliction such that | may, in
exercise of a discretion, give them directionsosdd.

Discretion

42. If, then, | have jurisdiction to give the ditens to the Joint Administrators that they
invite, ought I, in point of discretion, to do so®r Moss and Mr Smith point out that
the alternatives to the Joint Administrators’ pregis under English law are
Creditors’ Voluntary Liquidations (“CVLs”), Compusy Voluntary Arrangements
(“CVAs”) and a number of secondary winding up prediags in the relevant local
jurisdictions.  In comparison with the Joint Adnsimators’ proposals each has
significant disadvantages.

43. CVLs, apart from involving a fresh insolvenapgedure and the risk that, if someone
other than one of the incumbent administrators weige selected as liquidator, that
incoming officeholder would have to get up to spesalto speak, at the expense of
the creditors, runs the further risk that in a ilttion, a much less flexible system
than administration, the liquidator might find hieifsunable to depart from the
statutory scheme for distribution. Nor, a volugthquidator not being an officer of
the Court, would he be subjected to the strictofébe Rule inEx parte James The
unfairness of a scheme under which the office-holdmild not be able to honour the
promises given would be obvious.

44, As for CVAs, time and expense would be takerirupreparing the proposals and
obtaining approval for them in the meetings thatilddave to be called. Again, the
supervisor of a CVA is not an officer of the Court.

45, As for there being a number of secondary pmioge in local jurisdictions,
inescapably that would lead to complication, expeasd delay in the cases where
secondary proceedings could still be started om#sés that there was still some local
“establishment” and would lead to considerable uadgty and a real sense of
grievance where there was not.

46. It had from the outset here been indicated thatappropriate exit route from the
administrations in the European companies would bwtter of consultation between
the Joint Administrators and the various creditamsmmittees. The adjournment
from April was in part for that to take place. hs now taken place. The creditors’
committees have without exception unanimously apgutahe Joint Administrators’
proposals.

47. As for the 3 applicant companies which havemdlitors’ committee, the position is
as follows. The only creditors of Collins & AikmadoldingsBV are the U.S. parent
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48.

49.

companies who had already, by April, confirmed theupport for the present
application and for the proposed distributionss fér Collins & Aikman Europe SA
(called “Luxco” in the evidence) its only creditoase the U.S. parent companies,
whose approval | have described, and J.P.Morgan, awing had the Joint
Administrators’ proposals explained to them andimghad the opportunity to object
thereto, have agreed to them. Lastly, as fori@@8& Aikman Automotive Holdings
GmbH, the Joint Administrators had proposed, in #isence of any Creditors’
Committee, to consult with its 5 largest creditdmgt that is taking longer than
expected to arrange and | will, in that companyase; adjourn the directions
application as | explain below.

Given the degree of approval to which | haedemred and given also the
disadvantages of each of the 3 alternatives talthet Administrators’ proposals, |
feel well able, in point of discretion, subject prib consideration of the practical
effects of doing so, to exercise the jurisdictidmat | have held that | have by giving
to the Joint Administrators directions of the kintlich they have invited.

What, then, are the practical effects of sudirection? The practical effect that is
most relevant is that North American creditors efligibecause of the local law as to
subordination of inter-company debts, will receless than they would have done
had English law been applicable to them. MoghefNorth American creditors are
creditors of the Luxemburg holding company, CollgaAikman Europe SA. As |
have mentioned, it does not have a creditors’ cdtemibut its creditors, chiefly the
North American companies, had indicated supportherapplication made to me in
April and, as | have said, have not since withdrakat support As early as March
the 3£' 2006 the Chief Restructuring Officer of Collins Akman North American
Group had written:-

“We acknowledge that application of local law couttuce
our recovery as compared to the result that migrddhieved if
English rules regarding subordination and preféaémiaims
were applied. Nonetheless, we believe that theoretical
reduction is more than off-set by the benefit t@daors,
including C & A North America, than [sic] could hawbeen
realised had creditors not been advised that |pcarities
would apply through the joint administration. \believe that
method would be the most efficient and cost effecprocess
possible, and will achieve a fair distribution tth ereditors,
including C & A North America.”

Thus the persons most likely to be put at a disaidge if the Joint Administrators
are directed to carry through their proposals allg Aware of the implication of those
proposals and, if | may so put it, having achiethetlbenefit of the proposals, are now
content to bear their burden. Thus consideraifathe practical effects does nothing
to diminish a recognition, as that Chief RestruamirOfficer put it, that the Joint
Administrators’ proposals “...... will achieve a fairsttibution to all creditors”. In
the circumstances as | have described them, | dicgdy make the order which refers
to this judgment in the case of each applicant @wipsave for Collins & Aikman
Automotive Holdings GmbH. In that case only I@dp further hearing to"™July,

by which date the Joint Administrators expect teehabtained the views of its 5
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largest creditors. | also authorise the issub®fCertificate (as referred to in Articles
54 and 58 of Council Regulation (EC) No. 44/200h)ck refers to this Judgment.



